Appeal No. 1605 - RICHARD A. ZIMMER v. US - 4 May, 1967.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1053613-D1
AND ALL OTHER SEAMAN DOCUMENTS
| ssued to: RI CHARD A. Z|I MVER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1605
RI CHARD A. ZI MMER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 April 1966, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
seaman docunents for three nonths on twel ve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a deck nmi ntenance nman on board the
United States SS GUAM BEAR under authority of the docunent above
descri bed, on or about 13 Decenber 1965 Appellant used foul and
abusi ve | anguage toward and threatened the lives of two Custons
of ficers engaged in the execution of their duties.

A specification alleging that Appellant wongfully brought
into the United States certain nerchandi se without declaring it,
and a specification alleging intimdation of U S. Custons officers
in the performance of their official duties were found not proved.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
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each specification.

The I nvestigating Oficer introduced in evidence certified
extracts fromthe Shipping Articles for the SS GUAM BEAR for the
voyage comrenci ng 29 Cctober 1965 and 13 Decenber 1965, on which
Appel | ant was a crew nenber. The two Custons officers testified
wWith respect to the incident giving rise to the charge and
speci ficati ons.

I n defense, Appellant offered in evidence the testinony of a
conpani on who stated that he did not hear the Custons officers say
anyt hing about the alleged threat. Appellant testified in his own
behal f and admtted the use of profane | anguage but stated he did
not renmenber threatening the lives of the officers.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and one
specification had been proved. The Exam ner then entered an order
suspendi ng all docunents, issued to Appellant, for a period of
t hree nonths on twel ve nonths' probation.

The entire decision order was served on 16 May 1966. Appeal
was tinely filed on 2 May 1966.

FI NDI NGS OF FACT

On 13 Decenber 1965, Appellant was serving as a deck
mai nt enance man on board the United States SS GUAM BEAR and acti ng
under authority of his docunent while the ship was in the port of
San Francisco, California, having returned froma voyage which
comenced 29 COctober 1965. Wen Appellant attenpted to carry a
Zeni th phonograph fromthe ship at approxi mately 0045 on 13
Decenber 1965, he was accosted by the pier guard because he had
neither a property pass not a Custons declaration for the
phonograph. Al though he then returned to the vessel and obtai ned
a property pass, the Custons officers who had been called to Pier
29 by the guard were unable to determ ne where the phonograph was
made. As it cane froma vessel which had been on a foreign voyage,
Custons requlations required that it should appear on the manifest
or be declared by the person bringing it ashore. Appellant was
det ai ned about two hours for questioning and a search of his
person. During this tinme, he used foul and abusive | anguage toward
the two Custons officers and threatened to get a gun and bl ow their
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heads off. Since he appeared to be intoxicated, the Custons
officers turned himover to the Harbor Police. The phonograph was
sei zed and charges filed for unmanifested nerchandi se, | anding

wi thout a permt, and marks violation. Subsequent investigation
reveal ed that there was no marks viol ation, and the phonograph was
returned to Appellant.

There is no record of prior m sconduct.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the order is not supported by the
evi dence and that the Exami ner had not jurisdiction over the seanman
at the tinme of the all eged m sconduct.

APPEARANCE: Eugene L. Gartlant, Esqg. representing Jennings,
Gartland and Tilly of San Francisco, California

OPI NI ON

The charge and specification are based on substantial evidence
in the formof testinony by the two Custons officers. The question
of jurisdiction is raised on the grounds that the voyage term nated
on 10 Decenber 1965 and Appellant did not sign on for the next
voyage until after the incident occurred on 13 Decenber 1965. The
Articles show that Appellant received pay through 12 Decenber and
signed Articles which required himto be on board the vessel on 11
Decenber for the voyage commenci ng 13 Decenber 1965. Accordingly,
Appel l ant was in the service of the SS GUAM BEAR and servi ng under
the authority of his docunent continuously during the two voyages,

I ncluding the tinme of the offense. The contention of Appellant
wth respect to lack of jurisdiction is rejected.

CONCLUSI ON

Appel | ant had gone to the ship, acconpanied by his
sister-in-law and a friend, to get the phonograph, which he
i ntended as a gift for his nephew. He was unable to find the night
mate to issue a property pass, and first becane annoyed when
accosted by the guard. Part of the difficulty was due to the
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| at eness of the hour, which gave rise to suspicion, and Appellant's
bel I i gerence toward the Custons officers was enhanced by his

I ntoxi cated condition. G rcunstances notw t hstandi ng, the use of
foul and abusive | anguage including threat of bodily harmto
Federal |aw enforcenent officers is clearly an act of m sconduct.
In view of the seriousness of the offense, the order of the

Exam ner is considered to be justified.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 26 April 1966 i s AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act Commuandant

Si gned at Washington, D.C., this 4th day of May 1967.

| NDEX

ABUSI VE LANGUAGE,
to Custons officers

THREATS
danger ous weapon, threat to obtain

*xx*x*x  END OF DECI SI ON NO. 1605 ****=*
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