Appea No. 1594 - Donato RODRIGUEZ v. US - 13 December, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-100286 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Donato RODRI GUEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD
1594

Donat o RODRI GUEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 29 April 1966, an Exam ner of the United States
Coast CGuard at Houston, Texas, revoked Appellant's seanman's
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The specification found proved
all eges that while a hol der of MVD Z-1000286 Appell ant was, on or
about 23 Novenber 1959, convicted of a violation of a narcotic drug
| aw of the State of Texas in Crimnal District Court No. 5 of
Harris County, Texas.

Appel | ant was served with charges, as stated above, at San
Franci sco, on 3 March 1966 and heari ng was opened that date. It
appears that Appellant noved for a change of venue to Houston,
Texas, so that he could procure counsel of his choice. The notion
was granted. Hearing was reconvened in Houston on 18 March 1966,
and postponed until 28 April 1966, at which tine Appellant was
represented by professional counsel. Appellant entered a plea of
guilty to the charge and specification.
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Appel lant testified in his own behalf, and offered evidence of
good conduct since his conviction.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
revoking all docunents issued to Appellant.

The entire witten decision was served on 4 May 1966. Appeal
was tinely filed on 31 May 1966, and perfected on 15 June 1966.

FI NDI NGS OF FACT

On 23 Novenber 1959, Appellant was convicted in Crimnal
District Court No. 5 of Harris County, Texas, of a violation of a
narcotic drug |law of the State of Texas. Sentenced to two to five
years i nprisonnment, he was rel eased after three years and six
days.

Appel l ant i nmmedi ately upon rel ease went to work ashore. After
fourteen nonths in the sane job, he returned to seagoing as a
l'i vel i hood. Hi s work and record since release fromthe
penitentiary have been creditable.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Examner. It is contended that Appellant's plea of guilty to the
crimnal indictnment was inprovident and i nproperly induced by his
counsel. Therefore, his conviction was inproper. It is also urged

that strong evidence of rehabilitation justifies reversal of the
Exam ner.

OPI NI ON

The judgnent of the District Court of Harris County, Texas,
may not be attacked in proceedi ngs under 46 U.S.C. 239 b. The
statute deals with convictions in federal and State Courts w thout
di stinction. A judgnent of State court is therefore concl usive
under the statute. 46 CFR 137.20-110 (c).
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Rehabilitation is not a defense when there has been a
conviction for possession of narcotics, and the Exam ner, after a
finding of conviction, nust enter an order of revocation. However,
t he evidence of rehabilitation may be consi dered on Appeal.

CONCLUSI ON

| conclude that the proof of rehabilitation offered by
Appellant is, in this case, of sufficient cogency and for a
sufficient period of tinme to warrant vacating the order of
revocati on.

ORDER

The findings of the Exam ner made at Houston, Texas, on 28
April 1966 are AFFI RVED. For good cause shown, the order of the
Exam ner is VACATED. No order against Appellant's nerchant
mariner's docunent exists. In any future action agai nst
Appel l ant' s docunent the record, at the appropriate point, wll
refl ect that the charge was PROVED, and the the order was ENTERED,
but VACATED.

WJ. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 13th day of Decenber 1966.

| NDEX
Judgnents of State Courts
concl usive under 46 U S.C. 239 b

sxxxx  END OF DECI SION NO 1594 **x*x
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