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IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-186840-D1 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Arthur Theodore Foster

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1590
Art hur Theodor e Foster

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 May 1966, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
seaman's docunents for one nonth outright plus two nonth on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as oiler on
board the United States SS EXERMONT under authority of the docunent
above descri bed, Appellant wongfully failed to performduties on
23 and 24 April 1966, at Cam Ranh Bay, and from 28 April 1966
t hrough 4 May at Nha Trang, Vi etnam

At the hearing, appellant elected to act as his own counsel.
Appel | ant entered a plea of guilty to the charge and each
speci fication.

Appel l ant offered in mtigation a statenent detailing the
difficulties of working an ole, reactivated ship, under oppressive
weat her condi tions.
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At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved by plea. The Exam ner then entered an oral order
suspendi ng all docunents issued to Appellant for a period of three
nont hs on twel ve nonths' probation.

Four days later the Exam ner entered a witten decision
contai ning an order suspendi ng Appellant's docunents for one nonth
outright, plus two nonths on twelve nonths' probation.

The entire decision was served on 8 June 1966. Appeal was
timely filed on 9 June 1966.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as oiler on
board the United States SS EXERMONT and acting under authority of
hi s docunent.

On 23 and 24 April 1966, at Cam Ranh Bay, and from 28 Apri l
1966 through 4 May 1966, at Nha Trang, Vietnam Appellant
wongfully failed to performhis duties.

Appel lant retired fromthe United States Navy in Novenber,
1961. His record as a nerchant seanman includes two warni ngs, one
gi ven on 26 June 1964, at New York, for failure to performduties
on four occasions aboard SS EXCELSIOR, and for failure to join that
vessel, the other given on 8 February 1966 at Newport, Oregon, for
engaging in an altercation aboard SS BOAI NG GREEN.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The Examiner erred in not giving sufficient weight to
the matters in mtigation and that the order is excessive.

APPEARANCE: Appel l ant, pro se.
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OPI NI ON

It is noted here that the witten order of the Exam ner served
upon Appellant is different fromthe order given orally on the
record in that the three nonth suspension on the record was
entirely placed on probation while the witten order provided for
one nonth outright.

The reason for the change is easy to see. At the tine of
hearing, an official record of Appellant's prior infractions was
not available. The Exam ner accepted Appellant's unsworn statenent
t hat he had been warned in New York in 1962 or 1963 for mssing a

ship at Barcelona. The Exam ner then said, "Al right, I'll go
ahead and try to conplete the decision on that basis. Wen the
report cones in, should it be different 1'll have to change the
wor di ng. "

When the report cane in, the Exam ner |earned that Appell ant
had been warned not in 1962 or 1963, but in 1964. He found that
this was not only for failure to join but also for failure to
performduties. He found al so that Appell ant had been warned, | ust
one nonth before the commencenent of the voyage aboard EXERMONT,
for engaging in an altercation aboard anot her vessel. Because of
the recency of the second warning he decided that sone outright
suspensi on was appropri ate.

| cannot but note here that the neans of ascertaining prior
record of Appellant confornmed to regul ati ons and approved
procedures on neither occasion.

46 CFR 137.20-160(b) permts an exam ner to accept a statenent

froma person charged as to his prior record, under oath.
Thi s was not done here.

The true prior record was not entered in open hearing in the
presence of Appellant, nor was he permtted expressly to waive such
practice. See Appeal Decision No. 1472.
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This error | cure by taking notice of Appellant's true record.
1]

Wth the foregoing in mnd, it may by said that Appellant was
nost fortunate that the order in this case was not nore severe.

Even his first warning seens to have been scarcely appropriate
for multiple offenses. The recency of the altercation warning, as
t he Exam ner reasoned, necessitated outright suspension.

Appel lant's own statenents in his appeal nmake it appear that
he was possibly dealt with nore leniently than he deserved. He
says that he was charged "with intoxication and failure to perform
duties on four occasions" aboard EXERMONT. This is not true. He
was charged with failure to performduties on two consecutive dates
and on seven consecutive dates. No reference to intoxication was
made in the charges and no reference to intoxication was nade on
the record of hearing.

Appel | ant al so urges that on these occasions "he had to find
sonme neans of relaxation and recreation which he could only do
under the prevailing conditions by drinking and resting.”

Thi s phil osophy can scarcely be endorsed for a working seanan
on articles, especially when seven consecutive days are needed for
drinking and resting, but it appears to ne that Appellant's
suspensi on m ght well have been for |onger duration had he so
expressed hinself to the Exam ner.

CONCLUSI ON

Appel | ant has provided no persuasion to disturb the Exam ner's
or der.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 31 May 1966, is AFFI RVED.
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W J. SMTH
Admral U S. Coast @uard
Conmandant

Si gned at Washington, D. C., this 22nd day of Novenber 196

| NDEX
Prior record
met hod of ascertai ni ng

*xxxx  END OF DECI SION NO. 1590 ****=*
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