Appea No. 1587 - Moses Hill ROBERTSON v. US - 26 September, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1099524 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Mses H || ROBERTSON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1587
Mbses Hi || ROBERTSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137-30-1.

By order dated 19 May 1966, an Exam ner of the United states
Coast guard at Gal veston, Texas, revoked Appellant's seaman's
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The specification found proved
all eges that while as a holder of a nerchant nmariner's docunent
above described, on or about 22 April 1966, Appellant was convicted
in the United States District Court for the Southern District of
Texas, Houston Division, for violation of a narcotic drug | aw of
the United States, to wit: acquiring marihuana w thout having paid
the transfer tax, in violation of 26 U S.C. 4744(a) (1).

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

A certified copy of the judgnent of conviction alleged in the
specification was introduced into evidence.

I n defense, Appellant offered no evidence.
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At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
revoki ng all docunments issued to Appellant.

The entire witten decision was served on 20 May 1966. Appeal
was tinely filed on 7 June 1966.

FI NDI NGS OF FACT

On 26 April 1966, Appellant was the holder of U S. Merchant
Mariner's Docunent No. Z-1099524. Having pleaded guilty to a
violation of 26 U. S.C. 4744(a) (1), acquiring mari huana w t hout
paying the transfer tax, in the U S. District Court for the
Southern District of Texas, Houston D vision, on 22 April 1966,
Appel | ant was adj udged guilty and sentenced, on 26 April 1966, to
five years inprisonnent. Execution of sentence was suspended on
five years' probation.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

Three bases of appeal are urged. The first alleged that
Appel l ant had retained an attorney to represent himat his hearing,
t hat he had advised the Exam ner of this and that the attorney
could not be present on the day of the hearing, but that Exam ner
had di sregarded his request for a continuance, thus denying
Appel lant the right to counsel, and due process of |aw

Secondly, it is contended that violation of 26 U S.C. 4744(a)
(1) is not a narcotic drug law violation, but a nere failure to pay
a tax.

Lastly it is urged that since Appellant's probation officer is
willing to let himresune the occupation of nerchant seaman his
docunent should be restored to him

APPEARANCE: Crawford, Harris, Martin & Carnobna, of @Gl veston,
Texas, by George D. Martin, Esquire.
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OPI NI ON

As to Appellant's first point, the record of hearing shows
t hat the Exam ner advised himof his right to have counsel "who may
be anyone you desire, a | awyer, union patrolman, agent or friend."
He said al so, "you, of course, may represent yourself. Do you
understand your rights as | have just told themto you?" Appell ant
replied, "Yes."

The Exam ner then said, "And are you ready to proceed wth the
heari ng?" and Appellant again replied, "Yes." (R1).

(The record shows al so that Appellant had been advi sed of his
right to counsel by the Investigating Oficer the day before when
charges were served. R-3)

Si nce Appel | ant appeared w t hout counsel on 19 May 1966,
inplicit in the Exam ner's advice that he could have a |lawer is an
invitation to continuance.

The fact is that Appellant did not nention a lawer. He did
not ask for a continuance. He affirmatively expressed on the
record his willingness to proceed.

He cannot be heard now to nmake a contrary assertion in a bald
statenent not even in the formof an affidavit.

|1
26 U.S.C. 4744 is a narcotic drug control law of the United
States and is within the neaning of 46 U S.C. a and b. Appeal
Deci si on 1445.

Wil e Appellant's probation officer may well wish to see him
gainfully enpl oyed, consideration of safety at sea dictates that it
shal |l not be as a docunented nerchant seaman.
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Y

| note that the judgnent of conviction in Appellant's case was
entered on 26 April 1966. The variance fromthe specification is
not fatal.

CONCLUSI ON

| conclude that there is no reason to disturb the findings or
order of the Exam ner.

ORDER

The order of the Exam ner dated at Gal veston, Texas, on 19 My
1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast @Quard
Commandant

Si gned at Washington, D. C., this 26th day of Septenber, 1966.

| NDEX

Counsel
right to, not denied

Ri ght to counsel
hel d not deni ed

Exam ner
hel d not to deny right to counsel.

Mar i huana Tax Act
held a narcotic drug | aw
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Mar i huana Tax Act held
*x%x%%  END OF DECI SION NO 1587 **x***
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