Appea No. 1586 - Leopoldo D. BLANCO v. US - 15 September, 1966.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-463155-D2 AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Leopoldo D. BLANCO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1586
Leopol do D. BLANCO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 15 Cctober 1965, an Exami ner of the United
States Coast Guard at Long Beach, California, suspends Appellant's
seaman' s docunents for six nonths outright plus six nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.

The specification found proved all eges that while serving as a
fireman-wat ertender on board the United States SS JAVA MAI L under
authority of the docunent above described, on or about 10 August
1965, Appellant did "at or about 0130 hours, wongfully fail to
performyour duties while the vessel was at Calcutta, India, having
been relieved for sleeping on watch and being under the influence
of liquor."

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence, to explain
the facts of the case, an entry in the Oficial Log Book of JAVA
MAI L.
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I n def ense, Appellant offered no evidence.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nmont hs outright plus six nonths on twelve nonths' probation.

The entire decision was served on 18 April 1966. Appeal was
timely filed on 1 May 1966.

FI NDI NGS OF FACT

On 10 August 1965, Appellant was serving as a
fireman-wat ertender board the United States SS JAVA MAIL and acting
under authority of his docunent while the ship was in the port of
Cal cutta, India.

At 0130 on that date Appellant was found to be asleep on watch
i n the engineroomand to be intoxicated. He was relieved of the
wat ch by the chief engineer.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant feels that he is not guilty

and is the victimof a personality clash with the engi neer of the
wat ch.

APPEARANCE: Appel | ant, per se

OPI NI ON

Appel l ant' s statenent on appeal could be taken as indicating
a desire to change his plea since he "feels" that he is not guilty.
At the hearing the Exam ner explained to himthe effect of his plea
and asked hi m whet her he wi shed to change it. Appellant adhered to
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the plea in the know edge that it admtted that he was asl eep on
wat ch and i nt oxi cated on watch.

Whet her or not appeal is an appropriate nmethod to urge
| mprovi dence of a guilty plea | need not decide. Nothing that is
stated on appeal gives reason even to consider inprovidence in this
case. Appellant has only urged that he had a personality clash
with his superior officer of the watch. This alone, even if urged
at hearing, would not constitute excul patory evi dence.
Furthernore, the record shows that it was the chief engineer, not
t he watch engi neer, who found it necessary to relieve Appellant of
his duties.

VWhile the Opinion thus far is sufficient to permt disposition
of this case, | nust coment upon one matter which gives cause for
concern. | find that all too frequently I am being faced, in
appeal ed cases, with specification inartfully drawn. This one here
I s an exanpl e.

| perceive a difference both in the nature and the gravanen of
t he of fenses between "failure to performduties because of
I nt oxi cation" and two different offenses, "sleeping on watch" and
"“intoxication on watch."

The specification here could be construed as pl eadi ng an
of fense of failure to performduties with three evidentiary facts
pl eaded, the need for relief fromduty, sleeping, and intoxication.
The fact of relief is, of course, not an offense, but is purely
evidentiary and shoul d not be pl eaded.

The of fenses of "sleeping on watch"” and "intoxication on
wat ch"” may be under certain circunstances different offenses, and,
under others, one aggravated offense. But either one is nore
serious than a nere failure to performduties.

The defects in the specification here are not fatal error for
adm ni strative proceedi ngs, but defects should be avoi ded and every
effort should be nmade to be as correct as possible in fram ng
specifications so as to anticipate contingencies of proof. Too
often, after an inartful specification has been affected by an
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Exam ner's opinion, it is difficult to ascertain just what was
found proved.

There is another factor in this case that | amconstrained to
mention. The Examner in this instance, | have noted in the past.
has adopted the | audable practice of delivering his findings and
maki ng his orders on the record. This practice elimnates the
difficulties created when decision is "reserved" with the result
t hat nonths, or sonetines years, go by before a decision can be
served on the party.

| was therefore surprised, upon first taking up this record,
to see that Appellant had been present at the hearing but had not
been served with the decision until seven nonths |ater. The
conpl ete record shows the reason.

The Exam ner did make his findings on the record. Because of
the short tine el apsed, Appellant's prior record was not avail abl e.
Appel | ant stated that he had no record. Wen invited to state this
under oath, he declined to do so. The Exam ner refrained from
entering an order until he had the facts available. He advised
Appel I ant that an outright suspension would probably be in order
and that suspension tinme would be saved if Appellant deposited his
docunent i medi ately. Appellant declined to do so, declaring that
he needed the docunent for nany purposes.

As the event proved, Appellant not only had a prior record but

was actually on probation at the tine. It seens obvious that his
wary refusal to put his denial of prior record under oath was a
del aying tactic. It seens also that his appeal in this case,

utterly w thout substance, may be another such del aying tactic.

In the past | have been extrenely |iberal in accepting appeals
fromparties who raise only del aying and vexati ous questi ons.
Wi |l e no undue harshness wll ever be attenpted in any case,
prospective appellants nay be forewarned that steps may be taken to
prevent deceit by invocation of further action under R S. 4450 or
under 18 U. S. C. 1001, as appropriate.

Finally, | cannot but conment favorably upon the Exam ner's
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action in this case, not only to invoke the probationary suspension
but to add to it.

It has seened to ne that probation is sonething to be extended
on good cause shown. The table at 46 CFR 137.20-165 nerely
I ndi cates that in certain circunstances sone offenses may in and of
t hensel ves be presuned to give good cause for probation. This does
not nmean that other factors may not call for outright suspension in
t hose cases.

Too often an exam ner nerely invokes and make outright the
suspensi on ordered by the earlier exam ner, and places any
suspensi on ordered by hinself entirely on probation even when there
IS no show ng that probation is appropriate at all.

The practice adopted by the Examner in this case is approved
since the very violation of probation awarded in the earlier case
tends to negative the existence of mtigating factors which could
gi ve cause for permtting probation, and the failure of any show ng
of good cause on the new case is adequate reason to order a
suspension for a longer period than that originally called for.

CONCLUSI ON

The charges were proved by plea, and no reason appears to
di sturb the findings or order.

ORDER

The order of the Exam ner dated at Long Beach, California, on
15 Oct ober 1965, as AFFI RMVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C, this 15th day of Septenber, 1966.
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