Appeal No. 1585 - Forest A. WALLIS, Jr. v. US - 13 September, 1966

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-435872-D7 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Forest A. WALLIS, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1585
Forest A. WALLIS, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 April 1966, an Exam ner of the United States
Coast Guard at Tanpa, Florida, suspended Appellant's seaman's
docunents for 4 nonths outright plus 4 nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a fireman-watertender on board the
United States SS ADABELLE LYKES under authority of the docunent
above descri bed, on or about 17 March 1966, Appellant wongfully
failed to performhis duties on the 2000-2400 watch in a foreign
port.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.
However, he disclosed to the Exam ner that he was on probation at
the tinme of the offense. Wen the Exam ner warned himthat any
suspensi on previously ordered on probationary terns would have to
be invoked if he were found guilty, Appellant elected to change his
plea to "not quilty".
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The I nvestigating Oficer introduced in evidence extracts from
the articles and official |og book of ADABELLE LYKES.

| n defense, Appellant offered in evidence his own testinony
and that of his nother.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of 4 nonths outright
plus 4 nonths on 18 nont hs' probation.

The entire witten decision was served on 15 April 1966.
Appeal was tinely filed on 19 April 1966.

FI NDI NGS OF FACT

On 17 March 1966, Appellant was serving as a
fireman-wat ertender on board the United States SS ADABELLE LYKES
and acting under authority of his docunent while the ship was in
t he port of Saigon, Vietnam

The vessel had arrived at Saigon at 1430 on that date.
Appel l ant, who was a crew del egate, imedi ately went ashore w t hout
consul ting anyone aboard the vessel. Ashore he asked a stevedore
foreman and a gate guard how |l ong the ship would be in port.
Rel yi ng upon the advice given he assuned that sea watches woul d be
broken. He therefore did not return to the vessel until 0800 the
next day, to |learn that sea watches had not been broken and that he
had failed to stand his 2000- 2400 watch on 17 March.

Appel | ant has been going to sea for nore than twenty one
years. His significant prior record is as foll ows:

(1) 14 May 1963, Long Beach, California: suspended
three nonths on six nonths' probation for assault
and battery aboard USNS SAN RAFAEL and failure to
join SS EXCELLER,

(2) 7 August 1965, Phil adel phia, Pennsyl vani a:
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suspended three nonths on ei ghteen nont hs'
probation for failure to join SS HEREDI A and f or
failure to performduties aboard and failure to
join SS YAQUE.

Appel l ant was thus in fact on probation at the tinme of the
i nstant of f ense.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that the suspension ordered is too harsh.

Appel | ant reargues, as he did before the Exam ner, his cases
on the four charges previously found proved.

He points also to his distressed donestic circunstances as
grounds for leniency. It appears that appellant's father had
recently died, |eaving himas the sole support of his nother, apart
from Social Security paynents. Appellant's child, a victim of
cerebral pal sy, cannot be tended by his nother al one and nust be
cared for in a nursing hone.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

Al of the material presented to ne on appeal was pl aced
before the Exam ner at the tine of hearing.

As the Exam ner then said, the earlier charges cannot be
relitigated and the suspension ordered at Phil adel phia on probation
had to be invoked by him The Exam ner also saw fit to add an
addi tional nonth's suspension for the instant offense.

The practice of adding additional outright suspension to one
I nvoked froman earlier probationary order is entirely appropriate.

The only question then is whether Appellant has presented such
unusual grounds for clenency that otherw se appropriate orders
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shoul d be set aside on review. Fromthe very fact that the
Exam ner ordered the additional nonth | discern that he saw no such
conpel I i ng reasons.

On review | agree wwth him There is no doubt that Appellant
presents a picture of m sfortune.

But in three years he has conpiled a record of m sconduct
I nvol ving service aboard five different ships. At the first
heari ng he was dealt wth extrenely leniently considering the
of fenses. At the second hearing he was dealt with even nore
| eniently considering his recent prior record. leniency is
obvi ously not the answer for appellant.

As a seaman of his |long experience he is chargeable wth
knowl edge that reliance cannot be placed upon specul ati ons of
persons not connected with the ship as to its novenents. He
admtted at the hearing that he had done wong and pointed out that
as a delegate he had extra responsibility to ascertain the facts.

On 17 March 1966, no one was better aware than Appel |l ant of
his duties to ADABELLE LYKES. No one was better aware than he of
his probationary status. No one was better aware than he of his
donmestic difficulties. |If he is so heedless of his own plight he
cannot conplain that an exam ner enters an appropriate order at
heari ng nor can he expect ne to disturb an order on appeal.

VWiile it is not a matter of "appeal", | cannot but note with
approval that the Exam ner here entered his decision and order on
the record in the presence of Appellant and effectively nade the
order operative w thout delay.

CONCLUSI ON

| conclude that the Exam ner's order in this case is
appropriate and shoul d not be di sturbed.

ORDER

The order of the Exam ner dated at Tanpa, Florida, on 14 April
1966, i s AFFI RVED.
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P. E. TRI MBLE
Vice Admral, United States Coast CGuard
Acting Commandant

Si gned at Washington, D. C. this 13th day of Septenber 1966.

| NDEX (WALLI S)

Appeal s

cl emency sol e ground, denied

Exam ner's Deci si ons

properly given on record

Exam ner's Orders

not di sturbed when appropriate

properly entered on record

suspensi on on probation properly added to
**x**  END OF DECI SION NO. 1585 ****x*
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