Appeal No. 1582 - George Wret v. US - 2 September, 1966.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-1111695 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: GCeorge Wet

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1582
George Wet

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 21 April 1966, an Exam ner of the United States
Coast Guard at Long Beach, California, suspended Appellant's seaman
docunents for 3 nonths outright plus 3 nonths on 12 nont hs'
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a nessman on board the
United States SS EVANTH E under authority of the docunent above
descri bed, on or about 24 February 1966, Appellant wongfully
engaged in nutual conbat with a ship's officer, one Porter Bodine,

t he second assi stant engi neer.

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the second assistant and of the chief engineer, as well as
records fromthe shipping articles and fromthe official |og book.
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I n defense, Appellant offered in evidence testinony froma
wi per and fromthe chief officer of the vessel at the tine in
guestion. A statenent of Appellant had already been admtted into
evidence along with the official |og book record.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of 3
nmont hs outright plus 3 nonths on 12 nont hs' probation.

The entire decision was served on 11 April 1966. Appeal was
tinely filed on 5 May 1966. Appeal was perfected on 18 July 1966.

FI NDI NGS OF FACT

On 24 February 1966, Appellant was serving as a nessman on
board the United States SS EVANTH E and acting under authority of
his docunent while the ship was at sea.

At the norning neal on that date, Appellant, for the second
time, noved the place of the second assistant to a different table.
Annoyed, the second assistant conplained to his chief. The chief
engi neer approached the steward and the nessman about this.

About 11:00, the second assistant, in his room heard
Appel l ant and the chief engineer in the passageway di scussing the
matter. Appellant was speaking in a |loud voice and accusing the
second of being a troubl emaker. The second entered the passageway
and profanely called the Appellant a |iar.

There was an exchange of foul |anguage. Beyond this point |

cannot and will not make further findings of fact upon this record.
There is evidence as to other events which will be discussed in
"opi ni on".

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant first contends that the action of his counsel
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IS not permtting himto testify in his own behalf was prejudicial.

Secondly, he urges a disparity in treatnment of hinself and of
the other party to the nutual conbat, a |icensed officer.
Appel | ant' s docunent was ordered suspended for three nonths, while
the other party was given probation for a two nont hs suspensi on.

Third, Appellant argues that a signed statenent that he nade
shoul d be considered as if nmade under oath and accorded due wei ght.

APPEARANCE: Appellant, Pro se

OPI NI ON

Appel lant's claimto have been prejudiced by his counsel's
failure to have himtestify cannot be consi dered.

He was adequately advised of his right to testify both at the
begi nning and end of the hearing, and the choice not to testify
must be consi dered his.

The ot her bases for appeal need not be considered at this
time.

The principal wtness agai nst Appellant was the second
assi stant engi neer, Porter Bodi ne.

He testified that he was struck on the back of his head, from
behind, with a heavy coffee cup. Then, beginning at line 20, R-11,
and continuing to line 15, R-12, he described vividly his struggle
with Appellant, his fear of the broken cup, and so forth.

Thus, it was a surprise to read in Bodine's witten statenent,
made apparently on the date of the occurrence and entered in
evidence as part of Investigating Oficer's Exhibit 2, the
fol | ow ng:
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"I turned by back on himand went back toward ny room" "The
messman hit ne back of the head wwth a coffee cup. | do not
remenber anything subsequent to this until |ater when the chief

mate gave ne first aid.”

The exam ner did not discuss in his decision the absolute
contradi cti on between the sworn testinony of the witness at the
hearing and his earlier contenporaneous disclainer of recollection.

The reason why is obvious. The Exam ner did not read the
docunentary evi dence before making his findings.

Exhibit 2 was admtted into evidence at R-22. The Exam ner
sai d,

“"This will be Governnent's Exhibit nunber two. | won't read
it at this tinme though, however, it is in evidence."

The record shows that the hearing proceeded fromthat point to
findings without further reference to the exhibit.

An exam ner may evaluate the effect of a docunentary exhibit;
he may not ignore it or fail to read it.

Under certain circunstances a remand woul d be appropriate for
the Exam ner to correct this error. But on the whole record here,
and on the matter of which | take official notice, |I find that no
useful purpose would be served in so doing in this case.

| cannot conceive that the discrepancy could be resol ved by
the trier of facts wi thout an explanation from Bodi ne, and | cannot
| magi ne any expl anation that woul d convince ne that the testinony
at the hearing was true while the original statenent was fal se.

Also, | take official notice that Bodine was found by this
same Exam ner to have commtted assault and battery on Appellant,
i n anot her proceeding. |If the Examner's findings are correct in

t hat proceeding, it is obvious that Bodine' s testinony agai nst
Appel | ant was not consonant with his oath. His testinony agai nst
Appel l ant at the hearing admts to no nore than legitimte
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sel f - def ense.

Therefore, | reject conpletely the testinony of this wtness
given at the hearing, and | point out that his witten statenent
cannot be true because if he had no recollection of anything after
bei ng struck on the back of the head from behind, he could not have
known as a fact that the was hit with a coffee cup.

| realize that there is testinony of another w tness agai nst
Appel l ant which, on its face, tends to prove that Appellant struck
Bodine with a coffee cup. This is the testinony of the Chief
engi neer.

He states that he |l eft the place where Appellant and Bodi ne
wer e engaged in profane argunent to go to his room because he had
heard his tel ephone ring. Entering his room he fortuitously
| ooked back to detect Appellant in the act of bringing his coffee
cup down on Bodi ne's unsuspecting head. He felt that it was no
concern of his that an assault and battery was being conmtted upon
one of his assistants, and proceeded to answer the tel ephone.

The record is silent as to what, if anything, he did after
that. The Exam ner was incredul ous of this testinony. The chief
engi neer explained his attitude by stating that his business was to
run the engine roomand not to preserve |aw and order on the ship.

|, too, amincredul ous of this testinony and of the purported
explanation. This sane chief engineer who found it none of his
busi ness when an assi stant was assaulted and battered before his
very eyes is the one who took it upon hinself to go first to the
steward upon a m nor conplaint fromthe assistant about seating and
then to the of fendi ng nessman hi nsel f.

Such solicitude for the seating of one of his officers at
breakfast is the mark of a man whose concept of duty goes beyond

the nmere running of the engine room | am convinced, no matter
what he says, that such a chief engi neer would not ignore an
assault and battery upon the m sseated officer. Thus, | am

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%6208& %20R%201479%20-%201679/1581%20-%20WRET .htm (5 of 9) [02/10/2011 11:01:13 AM]



Appeal No. 1582 - George Wret v. US - 2 September, 1966.

convinced that he did not see an assault and battery.
| V

There remains no reliable, probative evidence as to any
of fense by Appellant, but | nust note two other things.

The first is that the Examner, in failing to read Exhibit 2,
failed also to consider the statenent of Appellant contained
therein. While it is no longer of critical significance, because of
the failure of the case agai nst Appellant, this unsworn statenent,
coupled with the evidence of another witness, a w per, concerning
a crescent wench in the hands of Bodine, gives, | think, a better
pi cture of what happened.

V

There is one other glaring error in the handling of this case
correction of which is not needed now but which I amconstrained to
comrent upon for the guidance of investigators. Appellant was
charged with "engaging in nutual conbat."

“"Mutual conbat" is properly alleged when investigation has
I ndi cated voluntary participation by two persons in a "fight". It
may al so be properly alleged in a case in which the circunstances
afford no reliable information as to how a conbat began but ot her
evi dence points to voluntary participation after the "fight" had
begun.

“Mutual conbat" can be properly found, after hearing, as
| esser than a charged assault and battery.

The di sconcerting thing in this case is that when the
| nvestigating Oficer nmade his opening statenent and cane to the
poi nt where he was to declare what he intended to prove, he said:

“I intend to showthat M. Wet assaulted the second engi neer,
and additionally battered the second assistant engi neer, and
further engaged in nutual conbat wth the second assi st ant
engineer." (R-7, 8)

| cannot fathom why Appellant was not so charged. | nust also
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note that not one piece of evidence submtted by the Investigating
Oficer tended to prove that, apart fromthe alleged assault and
battery, Appellant "further engaged in nutual conbat wth the
second assi stant engineer."

CONCLUSI ON

| conclude that there is no reliable, probative evidence in
this record to support an allegation that Appellant engaged in
mut ual conbat w th anot her.

ORDER

The order of the Exam ner entered at Long Beach, California,
on 21 April 1966, is VACATED. Charges are DI SM SSED.

P. E. TRI MBLE
Vice Admral, United States Coast CGuard
Acti ng Comrandant

Si gned at Washington, D. C., this 2nd day of Septenber 1966.
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*x*xxx  END OF DECI SION NO. 1582 ****=*
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