Appeal No. 1580 - Robert A. Craig v. US - 26 August, 1966.

IN THE MATTER OF LI CENSE NO. 317072 MERCHANT MARI NER S DOCUMENT
NO. Z-6664855-D1 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Robert A Craig

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1580
Robert A Craig

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 7 April 1966, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
seaman' s docunents for one nonth upon finding himguilty of
m sconduct. The specification as found proved alleges that while
serving as master on board the United States SS REMSEN HElI GHTS
under authority of the docunent and |icense above described, on or
about 11 February 1966, Appellant, while the vessel was at sea,
wrongfully addressed the radio officer with threatening | anguage,
t he exact words, or substance of which, were: "There is the first
S.OB. I'mgoing to shoot."

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the radio officer, and of the first and third assi st ant
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engi neers.

I n defense, Appellant offered in evidence his own testinony
and that of the purser.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of one nonth.

The entire decision was served on 11 April 1966. Appeal was
tinmely filed on 19 April 1966. Appeal was perfected on 18 July
1966.

FI NDI NGS OF FACT

On 11 February 1966, Appellant was serving as nmaster on board
the United States SS REMEN HElI GHTS and acting under authority of
his |icense and docunent while the ship was at sea.

On the date in question, at noon, Appellant was seated at a
table in the officers' nessroom One Geen, first assistant
engi neer, was seated diagonally across formhim

The third assistant engineer entered and sat two tables away.
He overheard a conversation in |oud voices between Appellant and
Green. Appellant was declaring that if a person deserted the ship
and attenpted later to reboard it he could be shot as a trespasser.

Just then the radio officer entered the room and Appel | ant,
pointing at him said words to the effect that was the first S QO B.
he woul d shoot .

The radio officer proceeded to sit with the third assistant
and, in his own | anguage, "grow ed up" his soup.

On | ater occasions the radio officer went ashore with
Appel l ant and others and dined in the group at various clubs. He
had on such occasions no fear for his safety.
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Both before and after the episode in the nessroom the radio
of fi cer and Appel | ant engaged i n nmutual horsepl ay.

The radi o officer never conplained to a consul or any other
authority ashore and, in fact, at the end of the voyage did not
even file a conplaint with the Coast CGuard.

BASES OF APPEAL

The principal argunents on appeal are that the reliable and
probati ve evidence of record does not support the findings, and
t hat the Exam ner made i nproper use of Appellant's prior record.

OPI NI ON

In this case there was one and only one factual issue, "D d or
did not Appellant say to one Hazaret N. Haronian, the radio
officer, or about himin his presence, there is the first son of a
bitch | amgoing to shoot, in such manner and under such conditions
as to constitute a "threat" to the radio officer.

Despite the narrowness of the issue the transcript of
proceedi ngs covers one hundred twenty seven pages. Rarely has nore
non- probative testinony cluttered up a record.

There is nmuch repetitious material in this testinony as to
whet her Appellant had firearns in his possession. It took a |ong
time for counsel to elicit testinony that one witness with | ong
service at sea had never known as Anerican ship on which the nmaster
was not provided with a pistol or revolver of |ike weapon.

It is ny opinion that nost of this testinony, directed nerely
at the existence of the firearmwas unnecessary. Exam ners, with
up to eighteen years of experience in the field of nmerchant marine
safety, should properly take official notice of universal
practices, and should not tolerate the waste of tine as in this
case in establishing the nere existence of a weapon.

The natter would be otherwise if what is to be established is
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a habit of displaying or brandishing the weapon in an intimdating
fashion. Only one piece of evidence was introduced in this record
even touching on this point.

The witness Green, first assistant engineer, testified that on
one occasion, when a party was gathered for a card gane in
Appel l ant's quarters, Appellant had pointed the weapon in question,
unl oaded, at the third assistant engi neer, who objected to the
action.

The general testinony of Geen will be referred to again
| ater, but it nust be pointed out imediately that he admtted that
the action of Appellant on this occasion was not construed by
anyone present to constitute a threat. It is also, nost pointedly,
noted that the third assistant engineer, at whomthe weapon was
allegedly directed at the tine of the card gane, testified as a
W t ness agai nst Appellant and not only did not testify to the
al | eged pointing of the weapon at hinself but did testify that he
had never seen Appellant with a weapon.

If Geen's testinony were true on this matter of the card
gane, two theories only can be discerned. First would be that
Appel l ant had actually commtted assault with firearns, even if
unl oaded. (If this were os, it would naturally be a nuch greater
of fense than the one actually charged in this case.) But Geen's
own testinony negatives this theory because, as he believed, no one
construed the action to be a threat of any kind. The other theory
woul d be that the testinony was rel evant and material as
establishing a practice of Appellant to use weapons threateningly.
This theory is untenable for the sane reason, G een's own testinony
that no one construed a threat.

The second theory is even nore weakened when it is considered
that there is no evidence at all that the action of Appellant
testified to by G een, but denied by the alleged victim was ever
made known to the radio officer such as to put himin fear of

Appel | ant.

It seens to ne that all testinony in this record as to
possessi on and use by Appellant of a revolver a pistol is
immaterial, and is also, if admtted in evidence, of no probative
val ue whatsoever. It should be disregarded entirely in arriving at
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findings of fact.
1]

Anot her point of contiguity of the testinony of the w tness
Green to that of the third assistant engi neer nust be noted.

G een and the third assistant were the only other persons
present when the radio officer entered the nessroom and Appel | ant
allegedly directed his statenent to him

Geen testified unequivocally that he sat at a table with
Appel l ant, that the third assistant sat two tables away, and that
no conversation occurred between hinself and Appellant up to the
nonent of the alleged threat when the radio officer entered to have
| unch.

The third assistant recollects vividly that he overheard at
this tinme a conversation between Appellant and G een to the effect
t hat Appel |l ant declared that he woul d shoot any deserter who
attenpted to return to the vessel as a trespasser. The decl aration
of the master culmnated, in this version, on the arrival of the
radio officer, in a statenent to Geen that the radio officer would
be the first person shot.

| assune that the testinony of the third assistant as to the
comrents of Appellant before the radio officer arrived on the scene
was considered relevant as indicting a willingness of Appellant to
shoot soneone. But once again, the evidence precludes a finding
that the radio officer had this in m nd when he heard the alleged
remar k because it shows that he had not heard the earlier
st at enment .

(In this connection it is apparent that the Exam ner
m sunderstood the testinony of the third assistant as to the
di scussion of the treatnent of deserters. He takes it as having
occurred on an earlier occasion when it was part and parcel of the
conversation in progress when the radio officer entered the room.

Y
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To turn to the testinony of the witness Geen singly, | find
that | nust reject it entirely, in connection with the instant
case.

He testified to a pointing of a weapon by Appellant at the
third assistant. As | have noted before the third assistant did
not testify that Appellant had not pointed firearns at himon the
occasi on nmentioned by Geen, but he did affirmatively testify that
he had never seen Appellant with a weapon. This is a contradiction
bet ween the two wi t nesses.

Green's testinony that no conversation took place between
hi nsel f and Appellant is contradicted by the third assistant's
testinony that Appellant was talking to G een about shooting people
when the radio officer wal ked in.

The record further shows that the wtness G een refused at
first to answer questions of the follow ng inport:

1) Were you ever an officer in the U S. Coast
GQuar d?

2) Did you | ose your commi ssion in the Coast Cuard
because of bribery?

3) Were you ever licensed as a chief engineer?

After being instructed by the Exam ner to answer, G een again
refused. He then demanded counsel, and apparently accepted as
counsel an attorney who was present to represent the radio officer.
After this he denied that he had ever been a Coast CGuard officer,
etc. He then proceeded to admt that in the course of the voyage
I n question he had made clains that he had been a Coast CGuard
officer, that he had lost a chief engineer's |icense, etc.

Al'l testinony of the wtness G een becones of no probative
val ue after this sequence of testinony. It should have been
specifically rejected and shoul d never have been used as a basis
for the Examner's finding (D-3) that "on one prior occasion the
Master (Appellant) had displayed the pistol and pointed it..."
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A | ast coment upon Green's testinony nust be made. Pages of
the transcript of proceedings are devoted to how G een felt when he
heard the alleged threat by Appellant. Geen clainmed that it
| mredi ately nmade himfeel bad and that he was still sick fromthe
epi sode. (O fering to submt an "unfit for duty" certificate).

But when asked on cross-exani nation why he was smling after a
certain reply to a question he declared that he smled only because
he felt so well.

This particular wtness's testinony is of no val ue what soever.
V

The Exam ner stated in his "opinion", that all persons
present in the nessroom"testified that, in their opinion, the
Master was under the influence of alcohol to sone degree on this
occasion.” Fromthe tenor of his follow ng remarks | gather that
the Exam ner neant this to be a "finding of fact" that Appellant
was" under the influence of alcohol.” |If this was neant as a
finding, it should have appeared in the findings. |If it was not a
finding it should not have been permtted to color the Examner's
opi ni on.

However, the Exam ner's statenent is incorrect anyway. G een
Is the only wtness who gave such an opi ni on about Appellant's
condition, and his testinony is unworthy of credence.

W

I f the charge agai nst Appellant is to be found proved, the
support nust be found in the testinony of the radio officer hinself
and that of the third assistant.

VI |

The testinony of the third assistant seens to be of excellent
probative value as to what was said by Appellant. It sheds no
| i ght upon the sound of the remark to, its effect upon, the radio
officer. Taking the testinony of the third assistant at face
value, | can see only that Appellant had declared that a deserter
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could be shot as a trespasser if he tried to reboard the vessel
agai nst the master's will and that Appellant would shoot the radio
officer first.

| understand that the radio officer clains only to have heard
the latter part of this statenent, not the first.

Then, what was uttered was not in fact a threat but at nobst a

conditional threat. If | interpret the testinony of the third
assistant correctly, (and he is the only credible third party
W tness), what Appellant said was, "I have the right to shoot as a

trespasser any deserter who tries to reboard the ship and he (the
radio officer) would be the first one I'd shoot."

When the radio officer declares that he heard the |latter part
of this remark, but not the first, that he then sat down and, as
customary, "grow ed" up his soup, and that he |ater had dinner
ashore wth Appellant on other occasions, wth no conplaint to
avai |l abl e authority, his testinony that he was placed in fear
becones i ncredible.

There is not one shred of evidence in this record that the
radio officer had, prior to the occasion in question, one single
reason to question the tenperanent or character of Appellant.

There is evidence that even after the episode relations between the
two person renai ned unchanged.

The radio officer's own statenent renders his alleged "fears"
suspect. He first testified that as a result of Appellant's remark
he kept his door |ocked at night. Later he admtted that he had
al ways kept his door |ocked at night, and then hastily qualified
this by declaring that previously he had not jammed a chair agai nst
it.

I n accordance with the rules of admnistrative review |
recogni ze that determnation of credibility is primarily the
function of the Exam ner. But when testinony is so inherently
unbel i evable as this, | nust reject it.

Recalling that the radio officer had no prior know edge of
Appel l ant's threatening another officer wwth a revol ver (because,
obviously, it had not happened), and recalling that he had not
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heard the earlier comment by Appellant that he had reason to
bel i eve he could shoot a deserter who attenpted to reboard the
vessel w thout Appellant's perm ssion, we see that the remark of
Appel | ant about the radio officer, overheard by the radio officer
as he entered the nmessroom but not "addressed" to him as the
Exam ner found could not and did not constitute a "threat".

My doubt that an officer who heard the remark nmade seriously
considered it a "threat", and then sat down and "grow ed up" his
soup, is so great that | have no doubt to the contrary.

The effort of the radio officer in this case is a clear case

of arriere pensee to change the character of a past act to
sonething nore sinister than it was. M opinion of Geen's
testinony can be none other than that it was a |later fabrication to
assist the radio officer's afterthought

| X
Di stastefully, | nmust conment upon ot her aspects of this
proceeding. | note first that the investigating officer's opening

statenment contained a recitation that he had heard many conpl ai nts
agai nst Appellant, that he had interviewed all conplainants in the
presence of Appellant, and that of the nyriads of conplaints he had

singled out the one charged because he thought he could prove it.

It is obviously inproper for an investigating officer to
advi se an Exam ner that he had sifted through nmany conpl aints
before sorting out this one as basis for charges. It was
just as inproper for an exam ner to hear this.

X

Appel l ant' s point about the introduction of his prior record
is well taken.

The prior record was nmade the basis of the Exam ner's second
"evidentiary fact." Appellant argues that this indicates that the
prior record was used in arriving at ultimate findings. Wile I
surm se that no exam ner would seek to know a party's prior record
before findings, | nust admt this its placenent in the decision
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gives a senblance of plausibility to Appellant's assertion.

However, there was error in the Examner's use of this
I nformati on. When deci sions are made in open hearing, it follows
naturally that such information is introduced in the presence of
t he person charged. He has a right to be confronted with the record
and a right to be heard in rebuttal or on matters in mtigation.

Wt hout express consent of a person charged, a prior record
may not be furnished to an exam ner except in open hearing.
Failure to observe proper procedure in this matter is cause to set
aside the order and to remand. See Decision No. 1472.

CONCLUSI ONS

Upon the only reliable evidence presented in this case, it
must be found that Appellant did not threaten the radio officer but
nmerely made a coarse joke which was understood as such at the tine.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 7 April 1966, is VACATED, the findings are SET ASIDE, and the
charges are DI SM SSED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Signed at Washington, D.C., this 26th day of August 1966.

| NDEX
COVPLAI NT

failure of victimof threat
t o make
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CONSUL
failure to conplain to
EVI DENCE

conflicts not resol ved by exam ner
credibility of, rejected on appeal

EXAM NERS

m sinterpretation of evidence
MASTER

t hreat by, not proved
PROPENSI TI ES

to use weapons, not proved
TESTI MONY

di screpanci es, not resol ved
VEAPONS

master's propensity to use, not proved
W TNESSES

credibility of, rejected on appeal

*xxxx  END OF DECI SION NO. 1580 ****=*
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