Appea No. 1578 - Frederick Innis Wood Ingham v. US - 17 August, 1966.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-1041528 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Frederick Innis Wod | ngham

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1578
Frederick I nnis Whod | ngham

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30-5.

By order dated 2 Decenber 1965, an Exam ner of the United
States Coast Guard at New York, New York, revoked seaman's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a deck mai ntenance nman
on board the United States SS FLYI NG ENTERPRI SE |1, under authority
of the docunent above described, on or about 29 May 1964, Appell ant
wrongfully had a quantity of marijuana in his possession aboard the
shi p.

A second specification, dismssed by the Exam ner but
menti oned here because of its bearing on the appeal, was that
Appel l ant, while so serving, had wongfully purchased marijuana in
Panama on 25 May 1964.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each and each specification.
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The I nvestigating Oficer introduced in evidence depositions
of several w tnesses taken in San Juan, Puerto Rico, in the
presence of Appellant's counsel.

I n defense, Appellant offered nothing by way of affirmative
evi dence.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and the first specification had
been proved. The Exam ner entered an order revoking all docunents
| ssued to Appell ant.

The entire decision was served on 3 Decenber 1965. Notice of
appeal was tinely filed on 13 Decenber 1965, and final action by
Appel | ant was taken on 29 March 1966.

FI NDI NGS OF FACT

On 29 May 1964, Appellant was serving as a deck mai nt enance
man on board the United States SS FLYI NG ENTERPRI SE |1 and acti ng
under authority of his docunent while the ship was in the port of
San Juan, Puerto Rico.

Cust ons agents boarded FLYI NG ENTERPRI SE Il on that date and,
In the course of a search of the room occupi ed by Appellant and
anot her seaman nanmed Johnson, they di scovered a paper package taped
to the back of the mddle drawer of a desk.

Appel l ant admtted that he used that desk.

Chem cal analysis of the contents of the package proved it to
be 6.88 grans of mari huana.

Resi due and gl eani ngs taken from pockets of Appellant's
cl ot hing contained traces of mari huana.

After the tests, Appellant admtted to the Custons
Agent -i n-Charge that the package was his. He had also admtted to
anot her agent that he had used mari huana for a long tine.
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BASES OF APPEAL
Appeal , by counsel, nmakes four points.
PO NT 1

"GOVERNMENT EXHI BITS 1, 2, 3, 4 (REPORTS OF CHEM CAL ANALYSI S
VERE NEVER PRODUCED AND MADE PART OF THE OFFI Cl AL RECORD. "

PO NT 2

"OBJECTI ON MADE ON THE RECORD DURI NG DEPGSI TI ON WERE NEVER
RULED ON BY THE HEARI NG EXAM NER. "

PO NT 3

"BOTH SPECI FI CATIONS 1 AND 2 MJUST STAND OR FALL TOGETHER  THE
HEARI NG EXAM NER' S DECI SION | S | LLOG CAL AND ARBI TRARY. "

PO NT 4

"HEARI NG EXAM NER PRE- JUDGED THE PERSON CHARGED AND CONSI DERED
EVI DENCE NOT | N THE RECORD. THE TESTI MONY G VEN | S VAGUE,
CONTRADI CTORY AND TOO | NCONSI STENT TO SUBSTANTI ATE AND ORDER OF
REVOCATI ON. "

Appellant's first three points are supported in the appellate
brief by several specific references to the record. The fourth
poi nt, which actually contains three distinct argunents, has no
specific references in the brief.

The specifics will be discussed in the Opinion.

APPEARANCE: Zwerling & Zwerling, of New York, by Irving and
Si dney Zwerling, Esquires

OPI NI ON
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Appellant's first point deals with four docunents, two of
whi ch were reports of analysis of substances by two Custons
chem sts, the other two being reports by the sane chem sts of the
destruction of contraband. Appellant states that the four reports,
whi ch were introduced during the testinony, on oral deposition, of
two Custons chem sts at San Juan, Puerto R co, were marked as
Governnent Exhibits 1, 2, 3 and 4, and were supposed to have been

attached to the appropriate exhibits, but were not. It is pointed
out in the argunent that the record (R 15) shows that counsel
called the Exam ner's attention to the fact that the exhibits were
not attached to the depositions and that the Exam ner did not have
t hem

Further proof that they were not in evidence, it is urged, is
found in the fact that the exhibits appended to the record of
heari ng, and nunbered Governnent Exhibits 1 through 7 are
transcripts of the oral depositions taken in San Juan--Exhibits 1
t hrough 4 are not Custons chem sts' reports.

The record on appeal shows that Appellant clains that the
reports were not given to himat any tine prior to his filing the
appeal. It also shows that he was given copies of the seven
depositions which fornmed the seven exhibits at the hearing, and
that for purposes of appeal he was furnished a conplete transcript
of the proceedings, |less the exhibits, which he had already (wth
t he possi ble exception of the four chem sts' reports).

Assum ng, w thout admtting, that Appellant did not have in
hi s excl usi ve possession copies of the chem sts' reports at any
time, for use at the hearing or for preparation of his appeal, it
I S necessary to consider whether the use actually nmade of themin
this record resulted in any prejudice to him

(I't nmust be noted here that the record sent up for review
contai ned the four chem sts' reports, two acconpanying Exhibit 6
and two acconpanying Exhibit 7, the exhibits being the depositions
of the chem sts. The chem sts' reports are physically marked G E
#1 through GE. #4. Those marked G E. #1 and #2 acconpany Exhi bit
6, the deposition of Gaham A Castillo; those marked G E. #3 and
#4 acconpany Exhibit 7, the deposition of Jose Martinez Mateo.)
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The grounds for appeal on the question of these reports
present i medi ately an unusual situation. Appellant concedes that
the reports were to have been attached to their respective
depositions. At the point of the hearing record to which he refers
(R-15), he conpl ained that the docunents were not so attached to
t he depositions. But on appeal he conplains that the Exam ner had
consi dered them evidence not in the record, in reaching his
deci si on!

Unusual as this position is, it is best to exam ne the whole
proceeding to see whether nerit may sonehow have attached to it.

Appel | ant was represented by the sane firmof counsel at all
stages of the proceeding--at the opening of the hearing in New
York, by personal appearance in San Juan at the taking of
depositions, again at the hearing in New York, and now on appeal .
The nenber who appeared when depositions were taken is the sane one
who followed the case thereafter through appeal.

When the deposition of the two chem sts were taken in San
Juan, the reports in question were produced. It was agreed by
counsel that photocopies of then could be substituted for the
originals and attached to the transcripts of the deposition which
were sent to the Exam ner in New York. Wen the hearing reconvened
I n New York, the seven deposition were offered in evidence by the
| nvestigating O ficer, each individually, and were received in
evi dence by the Exam ner with explicit statenents of "No objection”
by counsel in each case. (R 12 through R-14). The Investigating
O ficer rested.

After sone coll oquy, the question of the non-attachnent of the
chem sts' reports to the appropriate depositions was rai sed by
counsel. NR-15) Because of its significance, the record of
hearing fromthat point to the point of adjournnment for the day is
quoted in full.

"COUNSEL: | think you wll note, too, that on the
chem sts' depositions Commander Curyy was supposed
to have made photostats of their reports which are
not attached. On Page 5 of Exhibit 6, M.
Castillo's deposition, Lieutenant Commander Curry
said if counsel for the person charged had no
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obj ection he would put a photocopy of the custons
form-he would have a copy made and attach it, but
they are not attached. That is Custons Form 4618.

"EXAM NER: You did concur?
" COUNSEL: Yes.
EXAM NER: | don't see Custons Form 4618.

“"COUNSEL: |1 don't either. They were supposed to be
attached. Conmmander Curry said he would attach
themrather than read theminto the record.

"EXAM NER: Here is the | aboratory report marked ' GE
No. 3" or 6E No. 3". This is Governnent Exhibit 3,
Laboratory Report 827, and wll be forwarded by
Commander Curry and made part of the deposition of
M. Castillo.

(O f-the-record discussion.)

"EXAM NER: Let the record show that photostatic copy
of Bureau of Custons Order to Destroy and
Certificate of Destruction for Forfeited,

Abandoned, or Uncl ai ned Merchandi se, dated March
18, 1965 and designated 'Governnent exhibit 2' is
sonewhat illegible with respect to quantity and
description of nerchandi se. Counsel for the person
charged and the Investigating Oficer agree that

t he | anguage whi ch shoul d be stated reads as
follows: '6.88 grans of nmarijuana wapped in a

pi ece of paper and a piece of adhesive tape'.

(O f-the-record discussion.)

"EXAM NER: The argunent on the notion of the
person charged is deferred for the purpose of
all owm ng the Hearing Exam ner to study the
depositions. The hearing is adjourned to Thursday,
30 Septenber 1965 at 2 p.m W stand adjourned.™
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Revi ew of this portion of the record shows that Counsel | ooked
over his copies of the deposition and found at this point that the

chem sts' reports had not ben "attached."” Counsel and the Exam ner
exchanged a brief colloquy about the absence of the reports. Then
t he Exam ner announced: "Here is the |aboratory report marked G E.
No. 3. . ."

An off-the-record discussion occurred (length not stated).

When the on-record proceedi ngs were resuned, the Exam ner nade an
announcenent that the copy of the Custons docunent designated "G E.
#2" was rather illegible and that counsel and the Investigating

of ficer had agreed as to the wording to be under st ood.

After another off-the-record activity, the Exam ner adjourned.
Fromthat point on to the conclusion of the hearing, the question
of what may for conveni ence be called "m ssing exhibits" was never
rai sed by Counsel or anyone el se.

Fromthe portions of the record to which | was referred by
Counsel, as well as those immediately following, I am convicted
that the first dialogue cited by Counsel (R 15) neant that the
chem sts' reports had not been imediately affixed to the docunents
whi ch forned the depositions |ater entered as Exhibits 6 and 7.

But the next statenent of the Exam ner proves conclusively that at
| east one of the reports was imedi ately picked up and identified
as G E. #3.

This was when the "off-the-record” proceedi ng occurred.
(Bottom of R-15).

When the hearing reopened (top of R 16) the Exam ner was
prepared to announce that a stipulation as to the contents of "G E.
#2" had been reached by Counsel and the Investigating Oficer.

This was a report different fromthe one nenti oned before the
of f-record col | oquy.

Bef ore commenti ng on the nmanagenent of the record, | nmay
better proceed to the obvious neaning of this activity.

After Counsel had noted that the chem sts' reports were not
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attached physically to the deposition docunents, the Exam ner found
the report marked as "G E. #3." Proceedi ngs then went
"off-record.”

When t he proceedi ng went back on the record, the Exam ner was
tal ki ng about the report nmarked "G E. #2," a different docunent;
but one of the four. Not only was he tal ki ng about the report, he
was stating an agreenent reached off-the-record between Counsel and
the I nvestigating Oficer as to the wording of part of that report
obscured by the reproduction process.

Since fromthat point on to the conclusion of the hearing no
reference was nmade by anyone to "m ssing" chem sts' reports, and
since two reports fromtwo different witnesses had been sighted and
identified on the record | conclude that all four reports were
avai |l abl e for inspection by Counsel at the tine the depositions
were admtted in evidence.

Counsel saw the four reports when they were admtted as part
of the depositions at San Juan. Having noted that they were not
"attached" to the depositions when proceedi ngs were resuned at New
Yor k, having heard comment on the record about two of the four
reports, having entered an agreenent as to the text of one poorly
dupli cated copy, and having nade no further comment on any
"absence" of these reports fromthe record before the Exam ner,
Counsel may not be heard for the first tinme an appeal to conplain
that the reports should be in the record, are not in the

record, but were used by the Exam ner as though they in the
record.

Further to buttress this line of thinking, if it be needed, is
the fact that Counsel heard the Investigating Oficer's argunent
and made his own argunent. At no point did he challenge the proof
t hat the substances involved in the seizures were marijuana. |f he

did not believe that the chem sts' reports were part of the

record, surely Counsel would have been the first to have argued
before the record was cl osed, that there had been no proof that the
substances were in fact narijuana.

At the hearing | evel he never so argued. | believe that he
never so argued because the argunent was w thout foundation. The
docunents that are conpl ai ned of were before the Exam ner, and were
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properly there in evidence and Counsel knew it.

One final fillip of the appeal on this point nust be noted.
It is that which deals with the nunbering of the exhibits.

Appel | ant now says that the docunents marked as Gover nnent
Exhibits 1 through 4 are not so marked in the record of hearing,

but four different docunents are so narked.

The answer to this argunent is sinply that it is a quibble.
There is no question that the docunents were marked, on deposition,
as "GE 1-4." There is no question but that they were to be
attached to the depositions of Castillo and WMateo.

When t hese depositions cane into the record as Exhibits 6 and
7, the reports cane in with them The fact that the reports had
been initially nunbered 1 through 4 in San juan is irrelevant.

It nust be admtted that the way these reports were handl ed at
the hearing left nuch to be desired. The record shows that just
when the docunents in question were found. the Exam ner went off
the record. while the duration of this off-the-record di scussion
I s not known, the subject was obviously the chem sts' reports, and
when the record was resuned a stipulation had already been arrived
at wth respect to entries on an inperfect photocopy of one of the
reports. It is noteworthy that imedi ately after the Exam ner's
statenent that the agreenent had been reached the proceedi ngs went
off-the-record again, with neither of the parties having assented

on the record to the Exam ner's statenent of the agreenent.

Transparent as the effort is to utilize this gap in the record

to support an argunent on appeal that the chem sts' reports were
not before the Exam ner, the effort itself serves as warning that
matters of record should be clearly on the record, so that no
distortion of the proceedings may be attenpted.

Whether it be true that Counsel was not provided wth personal
copi es of these docunents during the off-the-record proceedi ngs,
the facts are that he saw themin San Juan on original production,
he saw copies in New York when the depositions were entered in
evi dence, and he never once, until the date his appellant rights
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were to expire, voiced a conplaint in the matter.

The hol ding on Appellant's contention nust necessarily be that
"Governnent Exhibits 1, 2, 3, 4, (Reports of chem cal Analysis)”
wer e produced and were nade part of the record.

When the Exam ner authorized the taking of oral depositions in

San Juan, it was expressly stated that objections should be
registered at the tinme of taking testinony but that rulings would
be nmade by the Exam ner when the conpl et ed depositions should be
received in New York.

Appel | ant' s counsel was present at the taking of the
depositions. He objected seven tines to individual questions.

It is argued now that the Exam ner did not rule on these
objections and that therefore the findings should be set aside.

When the depositions were returned to the Exam ner at New
York, copies were given to the parties. Later, as nentioned
bef ore, each deposition was offered separately in evidence. To
each, individually, Counsel was given opportunity to object. On
each offer he replied, "No objection.” (R-12 through R-14).

Fromthat point on to the conclusion of the hearing, including
the points at which the Investigating Oficer rested and Appel | ant
rested, no question was raised as to the Examner's rulings on the
obj ections. On the |ast day of record, 30 Septenber 1965, two
weeks after the depositions had been received and copies
distributed to the parties, and one week after the depositions had
been received in evidence, the Exam ner heard final argunent and
reserved decision. (No reason appears for the decision's not having
been given on the record). After final argunents had been heard,

t he Exam ner specifically inquired of Counsel for Appellant whether
he w shed to file proposed findings, conclusions, brief or
menor andum

It was obvious that no further proceedings were to be held on
t he record.
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Not only did Appellant fail to renew his objections to
guestions on the depositions, he expressly offered no objection to
the entry of each one in evidence. He permtted the Investigating
Oficer to rest his case without nmention of his objections. He
rested his own case without further nention of objections. He
permtted the Exam ner to announce the close of proceedi ngs on the
record without nention of objections.

No matter what may have been the intent of the Examner's
original statenent that he personally would rule on objections in
t he depositions, any claimby Appellant to have been entitled to,
and to have been deprived of the privilege of, such rulings, was
effectively waived by:

(1) his failure to object to the adm ssion of any of
t he depositions;

(2) his failure on the record to call attention to the
absence of rulings on his notions when the
| nvestigating Oficer rested,

(3) his failure to nention the objections before he
rest ed;

(4) his failure to nention the objections when it was
clear that the Exam ner was closing the record.

In this case, the appellant record nmakes clear, the Appellant
was given the opportunity to show what prejudice, if any, would
have occurred had the Exam ner specifically overrul ed each of the
seven objections nmade on the depositions. Appellant declined to
of fer a show ng of prejudice under these conditions.

The grounds for appeal in this area are therefore considered
frivol ous and specious, but Exam ners can be warned, by this
effort, that due diligence should be taken in the conpiling of the
record that no such opportunity for specious and frivol ous appeal s
may be afforded.

The third area of grounds for appeal has to do with the
Exam ner's dism ssal of the original second specification, that
al | egi ng purchase of marijuana in Panama.
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When the Investigating Oficer rested, Appellant noved for a
di sm ssal of both specifications. On the question of the purchase
of marijuana in Panama, the Investigating Oficer stated on the
record that the only evidence as to this was Appellant's adm ssion
and that this adm ssion had been nmade in a witten confession given
to Custons O ficers, which witing was not in evidence. Upon this
concession by the Investigating Oficer, the Exam ner dism ssed the
“pur chase-i n- Panama" specification but denied the notions as to the
"possession in San Juan" specification.

Appel | ant argued at the hearing, and urges again upon appeal,
t hat since acknow edgenent by the Investigating Oficer that there
was not evidence as to purchase-in-Panama because the witten
confession was not in evidence led to dism ssal of the second
specification, the first specification should have been di sm ssed
al so because the witten confession also covered that offense.

Thi s argunent contains two fallacies.

The first is that the acknow edgenent of the |Investigating
O ficer my have been wong. The fact is, and the Exam ner
recogni zed after he had the depositions, that there was
evi dence, apart fromthe alleged witten confession, that Appellant
had bought the marijuana in Panama. There was evi dence that he had
so admtted orally before the witten statenent was nade.

The second specification may well have been di sm ssed
i nproperly. But the ruling for dismssal as to the second
specification is not controlling as to the first specification.
The evidence as to the first specification, the possession of
marij uana at San Juan, was different fromand stronger than the
evi dence as to purchase at Panama.

As to possession in San Juan, there are three separate pieces
of evidence from Custons Oficers as to the adm ssions of Appellant
that the mari huana was his. These were oral adm ssions.

One need not specul ate whether the findings of mari huana
gl eanings in Appellant's pockets woul d, al one, have been sufficient
to establish his possession of the package of mari huana found in
his room Three agents on at |east two occasions heard his oral
adm ssion that the package was his.
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It nust be noted here that there is absolutely no evidence in
the record to counter the testinony as to these adm ssions.

Thus, whether or not the "purchase-in-Panama" specification
was properly dismssed, there in substantial evidence that a
package of mari huana was found in Appellant's room aboard the ship,
t hat gl eanings were found in pockets of his clothing, and that he
adm tted ownership of the package.

Y

(Appellant's fourth point, as noted before, actually urges
three distinct argunents with no specific references in the brief.
The three argunents are treated separately.)

(a)

The assertion that the Exam ner prejudged the case is
unsupported by any specific statenent by Appellant. Pre-judgnment
by an Exam ner woul d be prejudice. Assertions of prejudice nust be
supported by sone specification. None is offered here. The naked
al | egati on of prejudgnent needs no conment.

(B)

The second assertion of Appellant's fourth point is that the
Exam ner consi dered evidence not in the record in arriving at his
findings. Since no specifics are offered on this assertion, | can
only conclude that Appellant refers to the use of the chem sts'
reports. This matter has al ready been dealt wth.

(¢)

As to Appellant's third argunent under his fourth point, the
guestion is not whether the character or the evidence w ||
substantiate an order of revocation. The question is whether the
evi dence supports the Examner's findings of fact; if it does, the
order of revocation is appropriate.

Wi | e Appel | ant does not specify this in the brief, it appears
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that he urges that the testinony of the five Custons O ficers who
had to do with the search, seizure, and interrogation reveal ed
conflicts. These conflicts had to do with mnor details of
observation and recollection. They had to do wth who was in whose
roomon board the ship at what tine, who el se was present when such
and such was done or said, and at what tines certain actions m ght
have occurred. Considering the length of tine between the events
di scussed and the hearing, sone obscurity of recollection on the
part of the witnesses is to be expected. Al in all, the
convincing factors in their testinony are that the mari huana packet
was in fact found in Appellant's room that his pockets contai ned
gl eani ngs, that chem cal tests established the identity of the
substance, and that Appellant admtted that the mari huana was his.

Fl at contradi ctions by prosecution w tnesses on essenti al
el ements may give rise to a feeling of disbelief. This would still
be a matter for the trier of facts to deci de.

Such contradictions mght be the ground work for a defense
attack on a theory, possibly, of "franme.” No such attack was
| aunched here.

Appel | ant contends, in essence, that the nere exi stence of
conflicts in testinony on collateral, or nerely peripheral,
matters, requires as a matter of |law that solid, substanti al
evidence on the main issue nust be disregarded. This view cannot
be accept ed.

The underlying agreenent of these wtnesses on the essenti al
facts cannot be ignored. The absence of any evidence in the record
to challenge this substantial agreenent neans only that there is no
reason not to accept it. The Exam ner did accept it. The
appel | ate record gives no reason to disturb his findings.

ORDER

The order of the Exam ner dated at New York, New York, on 2
Decenber 1965, i s AFFI RVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant
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Signed at Washington, D. C, this 17th day of August 1966.
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