Appeal No. 1795 - Lindsay COATES v. US - 2 July, 1970.

I N THE MATTER OF MERCHANT MARI NER' S DOCUMENT NO. Z-771432-D4 AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Lindsay COATES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1795
Li ndsay COATES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 2 Decenber 1969, an Exam ner of the United
States Coast CGuard at Phil adel phia, Pennsylvania, suspended
Appel |l ant' s seaman's docunents for one year upon finding himguilty
of m sconduct. The specifications found proved allege that while
serving as a w per on board SS HOPE, at Col onbo, Ceyl on, under
authority of the docunent above captioned, Appellant:

1) on 4 August 1968, failed to stand a 1600-2000 wat ch;
2) on 9 Cctober 1968, was absent fromduties from 1600-2400;

3) on 10 Cctober 1968, wongfully left his duty station
during the 1600-2400 watch and was "found lying in [his]
bunk at approximately 1815 hours, this being the second
of fense of this nature"”;
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4) on 27 Novenber 1968, wongfully left his duty station at
1030 and renai ned absent for the rest of the day; and

5) on 2 January 1969 failed to report for duty on tine and,
after being adnoni shed for tardiness, left the duty
station and failed to turn to;

and, while so serving when the vessel was at sea:
6) on 17 March 1969, failed to performhis assigned duties;

7) on 19 March 1969, failed to performduties because of
I nt oxi cation; and

8) on 20 March 1969, failed to performduties because of
| nt oxi cati on.

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of HOPE.

I n defense, Appellant offered in evidence his own testinony.
At Appellant's request his nedical records aboard HOPE were entered
I nt o evi dence.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of one year.

The entire decision was served on 15 January 1970. Appeal was
tinmely filed on 19 January 1970. Al though Appellant had two nore
nonths to add to his original notice, he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a w per on
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board SS HOPE and acting under authority of his docunent.
Appel | ant acted, or failed to act, on each date in question, as set
out in the specifications found proved.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the order is too severe.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

In determ ning whether the Exam ner's order is too severe both
t he nunerous offenses in the instant case and Appellant's prior
record nust be consi dered.

Appellant's record is as foll ows:

1) 27 February 1961, New York, adnonished for failure to
j oi n AMERI CAN REPORTER,

2) 27 Novenber 1961, adnonished for failure to perform
aboard FLYI NG ENDEAVOR;

3) 19 July 1962, New York, suspended three nonths on twel ve
nmont hs' probation for five unauthorized absences and one
I nstance of sleeping on watch on AFRI CAN RAI NBOW

4) 29 Cctober 1963, New York, suspended for four nonths,
plus 3 nonths on 15 nonths' probation, for failure to
join PIONEER M NG

5) 12 August 1966, New York, warned for two failures to
perform aboard AVERI CAN SCOUT,;

6) 11 May 1967, Phil adel phia, suspended for two nonths for
failure to perform and unaut horized absence, AMERI CAN
Pl LOT;
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7) 11 July 1967, New York, suspended for two nonths plus 4
nont hs on 24 nonths' probation for five failures to
performand three incidents of disobedi ence of order on
MORVAC LAND; and

8) 7 February 1968, New York, warned for four failures to
perform aboard AFRI CAN DAVN.

It is noted that through sone chance the warning at New York
on 7 February 1968 was given at a tinme when Appellant was on
probation. In the instant case, the Exam ner correctly noted that
all the m sconduct found al so occurred within the probation period
set on 11 July 1967.

Al t hough the Exam ner does not expressly say so, it may be
assuned that he has effectuated the four nonth suspension fromthe
11 July 1967 order. The actual order in the instant case is
therefore for a suspension of only eight nonths.

Wth such a record over a period of nine years, Appellant is
fortunate that the Exam ner did not order revocation, and cannot
conplain that the current order is too severe.

A comment on the third specification found proved seens
appropri ate.

It is not msconduct to be found Iying in a bunk intoxicated.
The fact of being found Iying on a bunk intoxicated at a certain
time may be evidence to support a finding that a failure to perform
duti es was because of intoxication, but this is a fact to be
proved, not a nmatter to be pl eaded.

It 1s also inappropriate to allege, "This being the second
of fense of this nature." |If there was an earlier such offense it
shoul d have been charged, and, after proof, it would be apparent
that there was a second offense even without an allegation to that
effect. |If there was insufficient evidence to prove a separate
specification covering an earlier offense, the matter should not
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have been nentioned at all in the specification preferred.

On the record as a whole the deficiencies in this
specification need not be corrected since it still spells out an
of fense, one anong ei ght.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 2 Decenber 1969, is AFFI RVED.

T. R Sargent
Vice Admral United States Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 2nd day of July 1970.

| NDEX

Order of Exam ner
Leni ent
Not excessive

M sconduct
| nt oxi cation, neglect of duty

*xx*xx  END OF DECI SION NO. 1795 (****=*
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