Appeal No. 1794 - Patrick KELLY v. US - 18 June, 1970.

IN THE MATTER OF LI CENSE NO. 316126
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Patrick KELLY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1794
Patrick KELLY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 23 April 1968, an Exam ner of the United States
Coast Guard at New York, New York, suspended Appellant's seaman's
docunents for six nonths upon finding himguilty of negligence.
The specifications found proved allege that while serving as pil ot
on board SS TEXACO MASSACHUSETTS under authority of the |icense
above captioned, on or about 16 June 1966, Appellant:

1) while pilot of a privileged vessel in a crossing
situation failed to maintain course and speed as required
by 33 U S.C. 206 in neeting SS ALVA CAPE;

2) also failed to sound a danger signal; and

3) failed to sound a three blast signal when backing in view
of ALVA CAPE.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

Both sides had anple tinme to introduce evidence. The hearing
| asted from5 August 1966 to sonetine in 1968. Mich evi dence
i ncl udi ng testinony of wi tnesses and about one hundred exhibits was
I ntroduced by both sides.

On 23 April 1968 the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths.

The entire decision was served on 26 April 1968. Appeal was
timely filed on 1 May 1968 and was conpl eted in Septenber 1969.

FI NDI NGS OF FACT

On 16 June 1966, Appellant was serving as pilot on board SS
TEXACO MASSACHUSETTS and acting under authority of his |icense.

On that date TEXACO MASSACHUSETTS, a coastw se, seagoi ng steam
vessel, was sailing under an enrollnent and |icense and at the tine
I n question was not on the high seas.

TEXACO MASSACHUSETTS was unnoored from Pier 35 in Newark Bay,
assisted by the tug LATIN AMERI CAN, and, by 1305 (Zone plus 5 tine)
was headed south in Newark Bay South Reach, bound for sea via Kil
Van Kull and New York Bay, with an engi ne speed of half ahead. At
about 1307, ALVA CAPE was sighted to port proceeding westward in
Kill Van Kull under the Bayonne Bridge. TEXACO MASSACHUSETTS
reduced to sl ow ahead and bl ew a one blast signal. ALVA CAPE
replied with one bl ast.

Subsequent to this exchange TEXACO MASSACHUSETTS reduced to
dead slow at 1308 1/2 and increased to half ahead at 1309. At this
tinme the vessel was naking about two to two and one half knots. At
the sane tine there was a second exchange of one bl ast signals.

At 1309 1/2, Appellant perceived that ALVA CAPE was not giving
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way and that risk of collision existed. The engine of TEXACO
MASSACHUSETTS was backed full. Despite the backing, the vessels
collided at 1312 with TEXACO MASSACHUSETTS stri king the starboard
side of ALVA CAPE, in the vicinity of Bergen Point.

At the tinme of collision, ALVA CAPE was i nbound from New YorKk
Bay via Kill Van Kull to Bayway. This neant that the vessel was
not to turn right at the junction of the channels, so as to proceed
to Newark Bay, but was to continue ahead through kill.

The collision resulted in a catastrophe with the [ oss of many
lives.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. In view of the disposition to be nade of this case a
condensation of the nultitudi nous material furnished on appeal need
not be undert aken.

APPEARANCE: Brush & Brush, New York, New York by Joseph M Brush
and Joseph M Brush, Jr., Esq., with MIton G ace, Esq. of
Washi ngton, D. C, on appeal.

OPI NI ON

There is a threshold question. The Exam ner nade a point of
the question of jurisdiction in this case, noting that he had to
reconvene the hearing at a special session on his own notion
because no proof until then had been provided that Appellant was
servi ng aboard TEXACO MASSACHUSETTS under authority of his Federal
pilot's license. He said:

"On the session of the hearing called by the Exam ner,

t he Governnent produced, w thout opposition on the part
of the Defense, evidence that the TEXACO MASSACHUSETTS at
all pertinent tines, was a docunented vessel of the
United States, which thereby required a federal |icense
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to be in charge of her int the pilotage involved. 46
US C 673." D18

Al t hough the question of jurisdiction is not raised by Appellant
this statenent is so erroneous as to require conment.

46 U.S.C. 673 has nothing to do wth pilotage at all.

The statute to which the Exam ner should have referred is 46
U S.C. 364.

Under this, it is not sufficient to establish jurisdiction
that a vessel is a docunented vessel of the United States. The
| nportant consideration, in this context, is that the vessel be a
coastw se, seagoi ng steam vessel, not under register, i.e., sailing
on enrollment and license or |icense.

The error is not fatal. | |1ook beyond the Exam ner's findings
to the record itself, and find that the docunent under which the
vessel was sailing was an enrollnent and |icense, not a register.

This opinion is not to be construed as inplying that the sole
basis for jurisdiction in a case involving a Federally |icensed
pilot is that the vessel nust be a coastw se, seagoi ng steam vessel
sailing on enrollnment and |license. There are other bases for
jurisdiction, but inthis case it is essential to know the nature
of the vessel's docunent.

TEXACO MASSACHUSETTS was sout hbound in the south reach of
Newar k Bay Channel, ALVA CAPE westbound in Bergen Point East Reach
of the Kill. [The vessels were thus on crossing courses. E
|slea, CA 2 (1939), 101 F. 2nd 4 (reversed on other grounds,

Postal Steanship Corp. v. El Islea, 1940, 308 U S. 378)
TEXACO MASSACHUSETTS was thus the privil eged vessel.

This was the theory of the first specification. It was the
t heory on which Appel |l ant defended, and it was the theory on which
t he Exam ner decided that Appellant had violated his duty as pil ot
of a privileged vessel.
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The Examiner correctly saw that the requirenent to maintain
course and speed is not inflexibly absolute but permts those
variations that are to be expected considering the circunstances.

United States v. SS SOYA ATLANTIC, CA 4 (1964), 330 2nd
732. The Exam ner found no fault wth the necessary changes of
headi ng of the vessel, but stressed the backi ng down of the vessel

at 1309.5 as an inperm ssible change in speed.

A serious question the arises whether this was a maneuver in
extrem s.

A cardinal fact in this consideration is that an agreenent to
cross in accordance with the rules had been made by exchange of
whistle signals. (Wiile the Examner's resolution of conflicting
evidence as to signals is not entirely satisfactory, it may be
mentioned that the pilot of ALVA CAPE testified that he was the one
who initiated the proposal.) ALVA CAPE had therefore promsed to
keep out of the way and not to interfere with the privileged
vessel's crossing safely ahead.

As to the situation at 1309.5, the Exam ner's findings are
unsati sfactory, and sone comment is needed because the argunent has
been made that it TEXACO MASSACHUSETTS had not backed down it would
have crossed safely ahead of ALVA CAPE.

The Exam ner found the di stance between the vessels at that
time to be 1200 to 1500 feet, wth ALVA CAPE twenty degrees on the
port bow of TEXACO MASSACHUSETTS. Speed of TEXACO MASSACHUSETTS
was found to be not nore than 2.5 knots, while that of ALVA CAPE
was placed at about six knots. These findings do not stand
anal ysi s.

The findings as to bearing and di stance place TEXACO
MASSACHUSETTS at about either 1100 feet or 1400 fromthe point of
collision, depending on which extrene of "line of sight" distance
bet ween the vessels is used, and, simlarly place ALVA CAPE at
anywhere from 480 to 540 feet fromthe point of collision.
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It is obvious that ALVA CAPE woul d have passed the collision
poi nt | ong before TEXACO MASSACHUSETTS coul d have reached it. |
need not specul ate on what spectacul ar backing activity by ALVA
CAPE m ght have done to alter the situation. W are concerned, at
the nonment, only with what TEXACO MASSACHUSETTS di d.

At 2.5 knots, to use the higher speed found by the Exam ner,
| f TEXACO MASSACHUSETTS had not backed, it would have traveled only
about 638 feet between 1309.5 and 1312. Not only would the vessel
not have been able to cross ahead of ALVA CAPE, it woul d have been
from500 to 800 feet short of the collision point. Wile it is
clear that the Exam ner's findings are not supportable, it is even
nore clear that the backing of TEXACO MASSACHUSETTS di d not
contribute to the collision. Only a significant speeding up of the
vessel would have allowed it to cross ahead. To find a failure to
speed up as contributory would require a doubly objectionable
t heory that Appellant would have had to anticipate just how nuch
the ALVA CAPE woul d give way, at a tinme when it had given no
visible indication that it was giving way, as it had prom sed to do
Wi th sound signals, and just how nuch extra speed he could obtain
to shave his 600 foot |ength ahead of the stem of the oncom ng
burdened vessel when he had a duty to maintain course and speed.

The very statenent of this proposition calls for its
rejection. The laws were designed to prevent collision, not to
I nvite ganes of chance.

IV

In view of the failure of the Exam ner to nmake adequate
findings (or to refuse to nake findings if he found no adequate
basis for them), there could be two courses open to ne at this
point. One would be to remand the case for new findings. A
difficulty with this is that the Exam ner who heard the case has
becone unavail abl e by reason of transfer to another agency.

Ref erence to anot her Exam ner would be required, or | could
substitute new findings nyself. The cubic footage of record in
this case, involving a collision which occurred in June 1966, with
heari ng proceedi ng running from August 5, 1966 to April 23, 1968
and Appell ant actions through Septenber 1969, nakes ne loath to
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reopen the matter. |f proper findings cannot be nade on a record
of testinony of about 1500 pages, plus 100 exhibits, in this tineg,
reopeni ng of proceedi ngs would seemto be inappropriate.

There is the further consideration that | am convi nced, on the

whol e record, that Appellant acted in extrem s when he
backed down. |f speculative findings were substituted for those of

t he Exam ner who heard the case, | do not see how the in

extrems condition of Appellant when he backed down can be

avoi ded. A pilot or other conning officer is required to back down
when collision is immnent, whether to avoid collision or to

m ni m ze danger. On the whole record here | cannot find a fault in
Appel | ant' s backi ng down when he did. Having rejected the theory
that his maintaining course and speed woul d have brought himsafely
across the bow of ALVA CAPE, | can find only that his backing was

an extrem s naneuver.
V

The findings as to the whistle signals given were, as | have
said, not conpletely adequate. The opinion which gives the reasons
for adopting the findings is sonewhat | ess so, especially as it

supports findings of fault on Appellant's part in failing to sound
danger and backing signals. There is a mngling of the | anguage of
neeting situations ("starboard to starboard passing”) with that
applicable to crossing situation. There is a m sconstruction of a
regul ation and of the law. The Exam ner says:
“I'n a crossing situation, which was invol ved between the
TEXACO MASSACHUSETTS and the ALVA CAPE as wll be
herei nafter discussed, there are no provision in the
I nl and Rul es aut horizing a burdened vessel to bl ow such
signals. They are perm ssive at best...these signals did
not nean that the ALVA CAPE was going to her right. See
33 CFR 80.03(3)." D40

It 1s obvious that if a signal is "perm ssive", as the Court of
Appeal s for the Second Circuit has often held for proposals by
crossing vessels, it nmust be authorized. But item(3) in 33 CFR
80. 3 has been conpletely m sread. That regulation states that a
one blast signal is a proposal to go to the right except when it is
given by a privileged vessel in a crossing situation when it neans
“I intend to hold course and speed." The exception, it is clear,
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is only for the neaning of a privileged vessel's signal, not for

t he nmeani ng of the signal given by the burdened vessel. This
opi ni on of the Exam ner, incidentally, is an indication of his
uncertainty of the facts. He found that TEXACO MASSACHUSETTS
initiated the crossing agreenent, but speaks here as though ALVA
CAPE initiated the proposal. O course, nothing prevents a

bur dened vessel in a crossing fromannouncing its intention to neet
its burden by going under the stern of the privil eged vessel.

All in all, the confused opinion does not generally support
the findings and the conclusions of fault.

\

To turn first to the question of the danger signal, for that
I s one which the Exam ner felt should have been sounded before the
backi ng signal, the opinion says:

"The Exam ner is of the further opinion that the person
charged shoul d have bl own a danger signal to the ALVA
CAPE at | east by 1309 EST in view of the fact that the
evi dence indicates that both he and the late Captain

Pi nder had grave doubts as to the destination of the ALVA
CAPE fromthe tinme that the vessel was first sighted [at
1307]." D-51

The selection of 1309 as the latest tine by which a danger signal
shoul d have been bl own as soon as the course or intention of the
ot her vessel is in doubt, on the Exam ner's theory the signal
shoul d have been bl own at 1307. But the Examner's theory is

W ong.

It is true that Appellant had no way of know ng whet her ALVA
CAPE was bound for Bayway or Port Newark. The ultinmate destination
of a vessel is irrelevant in a crossing situation. The ?intent”
contenplated by the statute is the intent with respect to the
| mredi ate situation of neeting, passing, or crossing. ALVA CAPE s
i ntent was known fromits one blast crossing signal. It had
prom sed to keep out of the way of the privileged TEXACO
MASSACHUSETTS by the use of any nmeans necessary.
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Vi |

There is a theory which could pinpoint the nonent at which
Appel | ant shoul d have sounded a danger signal. The Exam ner found
t wo exchanges of one blast signal,|l both initiated by TEXACO
MASSACHUSETTS. The argunent could be nade that the second proposed
by TEXACO MASSACHUSETTS was prinma facie evidence of doubt that ALVA
CAPE intended to conply with its prom se to keep clear.

Following the majority of Federal court decisions, indeed all
of those in which the issue has been specifically faced, | have
hel d that a sounding of a second crossing signal after an
unanswered crossing signal is inproper and that, if another signal
I s considered desirable, the danger signal is the only one
al | omabl e. Decision on Appeal No. 1570.

In the instant case | could possibly substitute ny opinion for
the Exam ner's and say that repetition even of a duly answered
signal was an indication of doubt necessitating a danger signal.

There are several reason why | am not persuaded to pursue this
line at this tine.

One is that to do so would break new ground in a fact
situation different fromthose in the precedents relied on in
Deci sion No. 1570, i.e., this is not a case of repetition of an
unanswered signal. Then too, the second proposal was assented to.

The argunent was not nade at hearing that the repetition was
of itself an adm ssion of doubt and Appellant had no opportunity to
present evidence and argue that the very fact that he still
perceived that a crossing in accordance with the rul es was
possi bl e, hence his one blast signal, and that the pilot of ALVA
CAPE still saw fit to agree to a crossing in accordance with the
rul es, established that a danger signal was not yet called for.

If the findings of fact were presented with sufficient
clarity, or even if the record permtted ny making new and firm
findings of fact upon substantial evidence in addition to those
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made by the Exam ner, a change of theory could be justified in a
deci si on on appeal, even w thout argunent, but such is not the
case.

Here again a remand woul d be necessary to straighten out the
record. For the reasons given in |V above, this would not be
profitable.

VI

Wth the necessary rejection of the Exam ner's "danger signal”
theory, | nust say now that at the tinme Appellant failed to sound

a backing signal the vessel was already in extrems and
that | am not persuaded that the vessel was not already in

extrems at the tinme when a danger signal becane appropriate.
As to the latter point two things are significant. Appellant had
aright torely on ALVA CAPE s original prom se to keep clear.
Whet her the affirmati on of the agreenment was proper it seens that
the very fact that the two pilots renewed the agreenent that ALVA

CAPE woul d keep clear is evidence that the proposed crossing in
accordance with the rules could take place. The inference could be
rebutted by reliable evidence, and findi ngs based thereon, that the
di stance between the vessels and their speeds at the tine were such
that the agreenent was obviously irrational. Such findings were
not made and such evidence is not readily apparent in the record.

It was therefore at sonetine between 1309 and 1309.5 that
Appel | ant perceived that ALVA CAPE was not living up to its
agreenment. At that nonent a danger signal was called for but at

t hat nonment the vessel were in extrems.

The pilot of ALVA CAPE was aware that there was grave danger
of collision and was aware that TEXACO MASSACHUSETTS was backi ng
prior to collision. Appellant's failure to sound the danger and
backing signals did not contribute to the collision, which had, on
this record, becone inevitable by the tinme Appellant failed to
sound the two signals required by | aw.

| X

The remai ni ng question then is whether appellant shoul d be

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201680%20-%201979/1794%20-%20K ELL Y .htm (10 of 14) [02/10/2011 10:20:13 AM]



Appeal No. 1794 - Patrick KELLY v. US - 18 June, 1970.

found negligent for failing to sound two required sound signals,

in extrems, when the signal would have conveyed no
I nformation not already available to the other vessel.

I n Decision on Appeal 1570, cited above in connection with the
repetition of crossing signals, a pilot was held at fault for
giving a second crossing signal instead of a danger signal when his
first signal was unanswered even though the failure did not in fact
contribute to the collision because the other vessel did not hear
any of the three signals given by the pilot, the mddle of which
shoul d have been the danger signal. Several distinctions can be
made between that case and this (one has al ready been nade in VIII,
above), but the significant one for the present purpose is that the

vessel s were not there in extrem s when the danger signal

had becone appropriate. The pilot there had no right to assune
ahead of tine that his second signal, a danger signal, would not be
heard by the ot her vessel even though his first signal had not been
answered. In fact, by sounding a new crossing proposal he was
assumng that it would be heard. It was only accidentally, because
of the denial of those on the other vessel that they heard any
signals at all, that the failure to sound the proper signal did not
in fact contribute to the collision

It is true that two different considerations are invol ved
here. The Rules of the Road are mandatory. There is no need for
a collision to occur for a violation of the Rules to have bee
commtted, and there is no need to find a violation of the Rules
contributory to a collision which did occur in order to find a
violation of |aw

The fault of a pilot of a vessel, with respect to the Rul es of
t he Road, cannot be equated to or Iimted to the fault of a vessel
in collision as found in the admralty court: The courts, in
dealing with collision, are dealing wth vessels, not the
I ndi vidual faults of individual persons. The "statutory fault" and
the "major-mnor fault" rules are too famliar to bear reciting,
but they are not determ native of whether a pilot is negligent so
as to warrant suspension or revocation of his license. See
Deci si on on Appeal No. 1670.

There are occasions conceivable in which a pilot's vessel
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could be held relatively faultless in a collision so as to
exonerate the vessel fromliability in admralty while the pil ot

hi msel f could be held negligent in a proceeding to suspend or
revoke his license. It is not decisive in this proceeding that the
faults of ALVA CAPE were so nmuch greater than those of TEXACO
MASSACHUSETTS that the major-mnor fault rule mght be invoked in

a court. What is decisive, inny mnd, is that Appellant's
failures to sound signals were, on this record, nerely technical
violations of law, conmmtted in extrems, at a tine when

they did not contribute to the collision and at a tinme when they
woul d not have helped to avert a collision. Wen a pilot has acted
I n accordance with law and with agreenents nmade pursuant to | aw and
Is forced to resort to energency action, | do not think a nerely
technical violation of a rules, a described above, is sufficient
reason to suspend his |icense.

X

One | ast comment nust be nmade here. In holding the failure to
sound a backing signal a fault, the Exam ner said, w th apparent
strong reliance:

"IN M ssion San Rafael - Agioi Anargyroi, 1967 AMC

2244, a privileged vessel was held solely at fault by
failing, anong other things, to blow a backing sinal, the
Court apparently being influenced greatly by the fact
that not only was a backing signal not blown, but that

t he navi gator was unaware that such was required on.
reversing..." D51

This citation was irrelevant to the instant case and was
| nappropriate for other reasons. The report in American Maritine

Cases was not a "report"; it was a capsule summary of findings of
the U S. District Court for the Mddle District of Florida, from

an apparently unreported decision, which was affirned per

curiamin Marinvicto Conpania Naviera v. United States,

CA 5 (1967), 381 F. 2nd 482, in an opinion which stated only that
t he appeal challenged only findings of fact by the District Court
whi ch woul d not be reviewed by the Court of Appeals.

Nothing in the reported decision of the Court of Appeal or in
t he AMC capsul e i ndi cates under what circunstances the privil eged
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vessel backed down without a signal. It is easily seen that a
privileged vessel could back down under such circunstances as to
m sl ead a burdened vessel which was essaying to go under the stern
of the privileged vessel, but this does not inply an absolute duty
not to back down in a dangerous situation or in, especially, an

in extrems situation. The fact that the navigator in that

case was unaware of the duty to sound a backing signal and that
this ignorance profoundly affected the court is totally irrelevant
to the instant case.

ORDER

The order of the Exam ner entered at New York, New York on 23
April 1968, is SET ASIDE. The findings and concl usion of the
Exam ner are also SET ASIDE and the charges are DI SM SSED.

C. R BENDER
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 18 day of June 1970.

| NDEX
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