Appea No. 1793 - George A. FARIA v. US- 2 July, 1970.

I N THE MATTER OF LI CENSE NO. 24690
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Ceorge A. FARIA

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1793
George A. FARIA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 August 1969, an Exam ner of the United
States Coast CGuard at Providence, R |., suspended Appellant's
seaman's docunents for fifteen days upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as operator of notorboat DOLLY B under authority of the
| i cense above captioned, on or about 21 June 1969, Appellant:

(1) while operating on the waters off Bl ock |Island, Rhode
| sland, wongfully carried nore than six passengers for
hire, and

(2) wongfully failed to provide sufficient and serviceable
approved |ifesaving devices.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.
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The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and certain docunentary evidence.

| n defense, Appellant offered no evidence.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all docunents
| ssued to Appellant for a period of fifteen days, subject to
certain conditions.

The entire decision was served on counsel on 15 August 1969.
Appeal was tinely filed on 2 Septenber 1969, and perfected on 3
Decenber 1969. Appellant has not yet conplied wwth the Exam ner's
order.

FI NDI NGS OF FACT

On 14 July 1969, Appellant was serving as operator of the
not or boat DOLLY B and acting under authority of his |icense.

At the tine in question DOLLY B was an uni nspect ed not or boat,
that is one which could not awfully carry nore than six
"passengers" as defined in 46 U . S.C 390 w thout being inspected
and certificated. Appellant's license authorized himto serve only
as operator of a vessel carrying six or |ess passengers for hire.

Pursuant to an arrangenent authorized by the State of Rhode
| sl and, Appellant had been hired to transport passengers in his
vessel, DOLLY B, between wharfside and anchored pl easure vessels in
Geat Salt Pond, Block Island, Rhode Island. Shortly before 2100
of the date in question, DOLLY B, operated by Appellant, was
observed underway with nore than six passengers for hire aboard.
It was al so observed that DOLLY B delivered the passengers to
various anchored boats. The observer was a Coast Guard petty
of fi cer who caused a photograph to be taken while the vessel was
proceedi ng away from him

When DOLLY B returned to the pier this petty officer boarded
the vessel. Fourteen passengers were al ready aboard. After
checking Appellant's license, the petty officer exam ned the vessel
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for equipnent. He found only ten approved |life-saving devices of
the kind required on a vessel carrying passengers for hire. After
further conversation, Appellant ordered that only six passengers
woul d be carried. The excess got off the boat. DOLLY B was then
observed to nmake two nore trips carrying only six passengers.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

Appeal has been filed in unorthodox fashion in this case and
an orderly treatnent is attenpted in the Opinion below Sone of
Appel | ant' s grounds have been gat hered together and di scussed under
one heading, since they are simlar in nature. A few quibbling
exceptions as to rules of evidence are not discussed.

APPEARANCE: Dol bashi an, Chappell and Chase, Portsnmouth, R I.,
by Paul M Chappell, Esquire.

OPI NI ON

One of Appellant's grounds for appeal is an asserted | ack of
jurisdiction. The reasoning appears to be that Rhode Island is a
sovereign State, that its first legislature enacted a aw that "all
charters heretofore granted shall remain in full force and effect",
and that since Appellant was operating under a State contract his
vessel was covered by "State i nmunity" which cannot be affected by
the United States Coast Guard. It is also said that, "The Coast
Guard has no jurisdictional orders of Geat Salt Pond, Bl ock
| sl and, Rhode Island."

It should be needless to point out that Appellant's contract
was not a charter "heretofore [before the convening of the first
Rhode Island Legislature] granted" and the reference is irrel evant.

The preem nence of Federal |aw governing vessels licensed to
engage in trade on the navigable waters of the United States was

first set out in G bbons v. Ogden, (1824), 22 U.S. (9
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Weat.) 1. Geen Salt Pond is a navigable waterway of the United
States, and DOLLY B is such a vessel.

Far fromthe State's contract weaving a cloak of imunity from
the laws of the United States around DOLLY B, the fact is that even
i f DOLLY B, had been owned by the State itself the vessel would be
subj ect to Federal inspection and safety |laws while on the
navi gabl e waters of the United States (although a few Acts of
Congress, irrelevant to the instant case, do specifically exenpt
State owned vessels from Federal regulation in narrowly limted

areas). The Oyster Police Steaners of Maryland, 35 Fed. 926.

Exanpl es of the scope of the Federal authority need not be
bel abored. Appellant's contention has no nerit.

Anot her of Appellant's points nay well be di sposed of out of
the order in which presented because if it were persuasive it woul d
not be appropriate to proceed to the nerits of the case at this
tine.

An al l egation on appeal is that the transcript of proceedings
Is defective with respect to the introduction of the wtness
"Captain Bud Phillips". On this matter the transcript reads:

"I NVESTI GATING OFFICER:. | would li ke to call one other
W t ness, Captain Bud Phillips.

CAPTAI N BUD PHI LLI PS, CHARTERER BOAT OPERATOR was cal |l ed
as a witness by the Investigating Oficer, and having
first been duly sworn, was exam ned and testified as
follows. . ."R-15

It 1s asserted in Appellant's brief:

"The transcript is severely inconplete. . .. It is
obvious fromthis that an entire section of the
transcript has been del eted, wherein objections to
Captain Phillips being called were duly entered.™
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The transcript is acconpanied by a certificate of the court
reporter that it is a true record of the proceedings therein
cont ai ned. Appellant attacks the accuracy of this certificate.

On receipt of Appellant's brief containing this allegation,
the Exam ner imediately filed a certificate to the effect that he
had exam ned the transcript and had reviewed (or heard) a sound
recordi ng of the proceeding, and that there was no del etion or
om ssion of proceedings. This certificate is sufficient,
especially since Appellant does not cite one objection which he
asserts was made but not recorded. Indeed, it is inpossible to
t hi nk of an obj ection which Appellant could nake to the appearance
of the witness such that its om ssion fromthe transcript woul d
have been prejudicial. The wi tness was obviously conpetent and was
anenabl e to subpoena.

The insubstantial character of Appellant's point in this
connection is further seen when his continued remarks in the brief
are observed. "Also, this insertion in the transcript can only be
the comments of the hearing reporter, which have no busi ness being
Iin atranscript. The Reporter's evidence certainly is
| nadm ssible." To characterize a reporter's notation that a
W tness entered and was duly sworn as "evidence" reveals a
m sconception of the function of the reporter.

Thi s point of Appellant requires no further discussion.
1]

Anot her of Appellant's points on appeal is that the Exam ner
erred in ruling on several objections to questions asked of the
W tness Captain Bud Phillips, and in not excluding the testinony of
the witness entirely.

The record on this natter devel oped in an unusual fashion.
Appel | ant' s counsel began by objecting to several questions asked
of the witness on the grounds that answers m ght cause the w tness
toincrimnate hinself. Surprisingly, at first view, the Exam ner
did not deny standing to Appellant's counsel to object, on the
grounds that the privilege is personal to the witness and nay not
be asserted by a third party. The Exam ner instead engaged with
Appel l ant's counsel in a discussion of the rights of the w tness.
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The Exam ner noted that the wtness was before himin another,
entirely separate, suspension and revocation proceedi ng under R S
4450 involving the license of the witness. the Exam ner rul ed

t hat:

(1) since the suspension and revocation proceedi ng was not a
crimnal case in the first place, and

(2) since the testinony of the witness in Appellant's case
could not be used against the witness in his own case,

t he assertion of the privilege was not proper.

Appel l ant's counsel |ater appeared on the record instructing
the witness not to answer a question, on Fifth Arendnent grounds,
wi t hout curb by the Exam ner on the apparent intrusion, although he
consi stently deni ed the objection.

There then becane apparent fromthe record a fact which was
obvi ously well known to the Exam ner and the Investigating Oficer,
t hat Appellant's counsel on this record was counsel for the w tness
in his own suspension and revocation proceeding. This seens to
explain why Appellant's counsel was dealt wth, inexplicably at the
time to the reader of the record, as having sone standing to object
to questions put to the witness. The assunptions of the Exam ner
and the Investigating Oficer that this fact was evident was
unwar r ant ed.

A wtness is entitled to advice of counsel. H s counsel
shoul d, however, be required to nmake appearance on the record and,
I f heard on the record, should be clearly identified. It is, |

suppose, within the judgenent of counsel whether he can ethically
and adequately represent both a person charged in these proceedi ngs
and a witness called to testify against that person. If he can, |
think it necessary, and the confused record on this matter in this
case nmakes it obvious, that the appearance of the counsel should be
clearly defined, not left to sone collaterally obtained information
avai |l able to the exam ner and the investigating officer, and his
capacity should be identified at each tine he speaks so that on
appel l ate review what is known to the parties present is tinely
known to the appell ate reviewer.

The decision nade by the Examner as to the availability of
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the Fifth Anendnent to the witness can be defended on the grounds
t hat Appellant's counsel, who turned out to be the counsel of the
W tness, urged the Fifth Anendnent privilege only with respect to
t he pendi ng proceeding to suspend or revoke the license of the
wtness. |f counsel, while acting for the wtness, had urged ot her
consi derations, |ike possible crimnal prosecution, as a Fifth
Amendnent bar, other considerations on decision on appeal m ght
have to be undertaken, even if the result m ght be no different.
But on the limted grounds presented to the Exam ner, he cannot be
said to have been wong. An assertion of a constitutional
privilege need be given no broader consideration than the breadth
assert ed.

Still, since Appellant's counsel, when called on to specify
his grounds for assertion of the privilege of the witness (while
acting as counsel for the witness) invoked all the |laws of the
United States, a broader statenent nmay be nade here to obviate
guestions which mght arise. Let us assune that the Exam ner's
orders to the witness actually abrogated a privilege of the w tness
stemming froma Constitutional right, and | et us assune that the
conpel l ed answers of the witness m ght subject the witness to
action fromwhich the Fifth Amendnent was designed to protect him
The privilege is still that of the witness. The witness may claim
that his conpelled testinony should not be used against himin sone
ot her proceeding, but that is a different matter froma third
person's (Appellant's) attenpt to invoke another's constitutional
privileges to protect hinself from adverse testinony, even if both
the third person and the witness are represented by the sane
counsel as they were in this case.

| V
At the hearing and on appeal, Appellant argued that there had
been no proof that he carried nore than six passengers for hire.

The specification dealing with the nunber of passengers
carried originally read thus:

“...In that you, while serving as operator of notorboat
DOLLY B, under authority of the captioned docunents, did on or
about 21 June 1969 whil e operating on the waters off Bl ock
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| sl and, Rhode |sland wongfully carry nore than 6 passengers."”

Sonetime between the service of charges and the hearing, the

| nvestigating Oficer perceived a defect in the specification. At

t he outset of the hearing he noved that the words "for hire" be
added to the specification so as to nmake the final term "passengers
for hire." Appellant objected to the anendnent stating that he
coul d plead surprise. Wen the Exam ner permtted the anendnent,
Appel | ant effectively waived his objection by not asking for

addi tional tine.

Even as anended the specification mght be open to question,
unless the terns of the |icense captioned could be considered as
I ncorporated by reference so as to constitute a sufficient
al l egation that carriage of nore than six passengers for hire was
| nproper. No objection was nmade by Appellant, and the fault, if
there was one, was cured by the showi ng that Appellant's |icense
limted himto the operation of vessels carrying six or |ess
passengers for hire. |f the evidence sustained a finding that
Appel | ant carried nore than six passengers for hire a finding of
m sconduct can be sustained. The ultinmate question that nust be
faced i s whether there was proof that Appellant carried nore than
si x passengers for hire at any tine.

Because of the differences in statutes and regul ati ons that
coul d bear upon this situation, there nust be sone discussion of
the term "passenger" and of what nust be established under varying
conditions. Under the statutes, the nunber six becones inportant
when the question raised is whether a vessel is subject to
| nspection. 46 U S.C. 390-390g. The term "passenger" in those
sections enconpasses nore persons than those who are "passengers

for hire" under 46 U S.C. 526 et, seq., and the difference

is not accidental. The definitionin 46 U S. C 390 was adopted
deli berately for the purpose of elimnating the need for show ng
t hat the passenger was "for hire".

| enphasi ze here that the definition of "passenger" in 46
U . S.C. 390 has no application here, because Appell ant was not
charged in this case with carrying nore than six such "passengers"
on a vessel which did not have a valid certificate of inspection.
To sustain a finding that Appellant operated a vessel in excess of
the authority conferred by his license, there nust be substanti al

file:////hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201680%20-%201979/1793%20-%20FARIA .htm (8 of 17) [02/10/2011 10:20:10 AM]



Appea No. 1793 - George A. FARIA v. US- 2 July, 1970.

evi dence that the vessel carried at | east seven passengers for
hire.

There is no doubt that the contract which Appell ant operated
under rendered the carriage of passengers carried under the
contract the carriage of passengers for hire. |t does not matter
fromwhomthe consideration flows for the carriage. |If the State
of Rhode Island paid for the transportation, or a marina paid for
the transportation, even through a primary contractor, the activity
for which Appell ant was engaged was the carriage of passengers for
hire, and he does not deny this.

The conpl ai nt was nmade at hearing that no person aboard the
vessel was questioned as to how he cane to be aboard nor as to what
his capacity m ght have been. There was anpl e evidence, however,
that the vessel delivered many persons from shore to anchored
vessel s, just as the contract called for.

Once it was established that nore than six persons in addition
to the operator were aboard DOLLY B and that on the first occasion,
at | east, these persons were delivered to anchored boats, it is not
an unreasonable inference, indeed it is an inescapabl e inference,
that these were the persons contenplated by the contract to be
carried between shore and anchored vessels.

When grounds for a reasonable inference are established the
burden to negative the inference passes to the one who seeks a
finding otherwse. After it had been established that nore than
Ssi x persons were carried aboard DOLLY B, which had contracted to
carry passengers for hire, and that these persons were delivered to
vari ous anchored vessels, in conformance with the terns of the
contract, it becane incunbent upon Appellant to rebut the inference
and to offer proof either that the nunber of persons above six was
made up of nenbers of the crew or of persons who were not carried
under the contract and had not otherw se given consideration for
their carriage. Appellant offered no such evidence. H's "Request
for Extraordinary Relief", nentioned below, in fact admts that he
carried nore than six passengers for hire on the vessel.

In this sanme connection may be nentioned Appellant's argunent
that the vessel was not shown to have been underway at the tine of
the all eged offenses, or that Appellant was not identified as
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havi ng been the operator at any tinme when the vessel was underway.
The replies to these alternatives are straightforward.

The vessel was boarded imediately after it returned to take
on nore passengers. It had been under constant surveillance. It
Is a reasonable inference that the operator at the tine the vessel
was boarded was the operator at all tines during which the vessel
had been under observation. It is also a fair inference that the
| i fesavi ng equi pnmrent on the vessel at the tine it was boarded while
noored was the sanme equi pnment as was on board just before it was
noor ed.

V

Wth respect to the question of |ifesaving equi pnent, however,
there is serious difficulty. The observer estimated that there
wer e about twel ve passengers on the vessel on the trip he watched
just before boarding. No head count was nade, and a head count was
probably not feasible. The photograph shows that there were nore
t han six passengers. It nmay raise a suspicion that there were ten,
possi bly nore.

The estimate of "about twelve", nmade by a visual |ook, is not
preci se enough to establish "nore than ten persons on board”. Such
an estimate, | nmake haste to add, is good enough to support a
finding of "nore than six", even w thout the photograph, but
neither the estimte nor a suspicion raised by the photograph is
sufficiently substantial to support a finding of nore than ten.

When the vessel was boarded it was not underway. It is
therefore immterial that there were fourteen prospective
passengers on board at that tinme, because all but six got off
before the vessel noved again. |[If it had been shown, in the
I nstant case, that there were only six required |ifesaving devices
on board at the tinme of boarding there could be a reasonabl e
I nference that, on the trip just conpleted, there were nore persons
on board than there had been approved |ifesaving devices.

The evi dence of "about twelve" and the photograph do not, to
ny mnd, establish "nore than ten persons on board" so that it can
be held proved that on the trip in question there were insufficient
approved devices on the vessel.
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\

I ncluded in Appellant's brief in this case is a docunent
entitled "Request for Extraordinary Relief" which has previously
been forwarded to nme under separate cover even before the appeal
was perfected.

| nsof ar as Appel |l ant, through his counsel, conplains that the
| aws governing carriage of passengers for hire are unjust and
discrimnatory, he is in the wong forumat this tine. Wen a
person's license is suspended for a flagrant violation of a Federal
law it is not for ne to question the adequacy or propriety of that
law in a proceeding like this. |In consideration of this case it is
of no significance that different | aws have been found desirable
for vessels used exclusively for recreational purposes and for

t hose carrying passengers for hire. It is the duty of the Coast
Guard to enforce the | aws governing the carriage of passengers for
hire, not to pass upon the propriety of Acts of Congress. 1In a

proceedi ng such as this, it is obviously beyond ny power to grant
"extraordinary relief" fromany consequence follow ng froman Act
of Congress. The question which Appellant woul d pose nust
necessarily be presented to the |egislative branch, or even to the
Coast Guard, but in an absolutely independent manner, not conbi ned
In any way wth decision on this case.

VI |

One of Appellant's conplaints in his request for extraordinary
relief (incorporated into his appeal in the instant case) is that
there were so many people waiting for transportation that he could
not fend themoff (after he was instructed, as the evidence clearly
shows, not to carry nore than six passengers). |t nmay be true that
nore than six passengers would swarmon to the vessel and demand
transportati on which soneone had prom sed them This did not
justify Appellant's transportation of these extra persons in
viol ati on of Federal | aw.

At the tine he entered his contract, he well knew that his
license was |imted to operation in the carriage of six or |less
passengers for hire. He well knew that his vessel was not
certificated for the carriage of nore than six passengers. |f he
undertook a contract which he could not legally fulfill that is his
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m sfortune. Appellant cannot argue now that the swarm of
passengers could not have been foreseen by him so that his
viol ation of |aw should be forgiven.

Appel | ant had renedi es available to him One was to refuse to
nove his vessel until six or |ess passengers were aboard. Anot her
was to have upgraded his license to allow the carriage of nore than
si x passengers and to have equi pped his vessel so as to have
qualified for a certificate of inspection. Another was to admt
that he could not fulfill his contract.

There is nothing in the laws of the United States to authorize
one to grant "extraordinary relief" to a person in Appellant's

position. Further, | see no fundanental inequity in the case to
call for consideration of the possibility of advocating renedi al
| egi sl ation to render his conduct lawful. Since 1897 Congress has

seen fit to set different standards for operation of vessels
carrying passengers for hire and for those engaged exclusively in
t he pl easure of the owner.

VI
The novel question which appears in this case was the nature
of the Examner's order. |t reads:

"That your License No. 24690 and all other valid |icenses

I ssued to you by U S. Coast Guard now held by you be and the
sane hereby are suspended outright. This suspension is to be
effective i medi ately upon the service hereof upon your
counsel and shall remain in effect until 15 days after the day
on which you have surrendered your |license to the nearest U.
S. Coast Cuard office, which you are hereby ordered to do
forthwth. Because of the seasonal nature of your operation,
under the authority of this license, which is generally

bet ween about July 1 and Septenber 1, the suspension here
ordered is not to run between Septenber 1, 1969 and July 1,
1970. "

Si nce Appellant's work is seasonal, it was the obvious intent of
the Exam ner to insure that the suspension which he ordered would
be effective during a period of tine in which Appellant had a
possibility of enploynent under authority of his |icense and not
during a period in which Appellant would not be using his |license
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anyway.
Several questions are raised by this order.

In the ordinary case in which an exam ner wi shes to order an
outright suspension he will order the suspension to begin on
service of the decision, to termnate thus nmany nonths fromthe
date of conpliance by surrender of the docunents involved. 46 CFR
137.30-15, authorizing tenporary docunents for issue to appellants
pending a determ nation of an appeal, is construed as tolling the
ef fectiveness of the orderED suspension until final decisionis
made. The period of ordered suspension thus normally begins to run
again fromthe date of service of the final decision, the date of
surrender of the tenporary docunent, or the date of its
expi ration, whi chever is earliest.

The first problemwth the order in this case is that it
purports to have becone effective when service of the decision was
made on counsel. It is one thing to say that service of decision
on counsel (properly made under 46 CFR 137.20-175) comences the
running of the period in which to file an appeal and another to say
that service on counsel, wthout nore, is service on an appell ant
such as to nmake service after that date unlawful under 18 U. S. C
2197. The latter theory is untenable. Actual notice of the order
to the person is necessary if later service after the suspension
order is to be held unlawful. In fairness to the Exam ner it nust
be noted that the practice of service of decisions and orders on
counsel is sanctioned by the regulations. But it is preferable
t hat exam ners enter decisions and orders on the record in the
presence of the person charged.

In this case, Appellant has not conplied with the Examner's

order at all, and has not been issued a tenporary docunent. |If the
order is to be affirned on this appeal, the question is when the
effective suspension will begin. It can be seen in the ordinary

case that a construction of the intent and wording of an order
woul d be such that when the effectiveness of an order by an

exam ner was del ayed or interrupted because of issuance of a
tenporary certificate the effective date would be the date of final
deci si on.

The Exam ner here has not so franed his order as to make this
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general application possible. In attenpting to insure that the
suspensi on ordered, if upheld on appeal, should be effective during
a period when Appellant would nornmally be enpl oyed rather than when
Appel | ant woul d normal |y not be enpl oyed under his |icense, the
Exam ner limted the period when his order could not be effective
to days from 1l Septenber 1969 to July 1 1970. Had there been no
appeal in this case the suspension could have been served before 1
Septenber 1969. It can be seen that if the appeal were not decided
by 1 July 1970, the restriction inposed by the Exam ner woul d be
meani ngl ess.

In principle, however, | affirmthe Examner's authority to
tailor his order appropriately in cases involving seasonal

occupation, wth the caveat that the order should be properly
worded. In view of Appellant's failure to conply with the order
when issued, it is open to ne to rephrase the order in ny final
deci sion on appeal so as to effectuate the intent of the Exam ner.

It need hardly be said that an attenpt by an exam ner to
render his order virtually ineffective by limting its effective
dates as to a seasonal operator to a period in which the person
woul d not be enpl oyabl e anyway could not be | ooked on with favor
and could require regulatory restraints.

CONCLUSI ON

The Examner's finding that DOLLY B was carrying, at the tine
of its observation while underway and at the tine of taking the
phot ogr aph, "sone 12 passengers", has been MODIFIED in ny findings
to show that the vessel was carrying nore than six passengers for
hire. For the reasons stated in Part V of the Opinion above the
Exam ner's conclusion that the vessel was operated with
I nsufficient approved |ifesaving devices aboard will be set aside
as unsupported by the required quantum of evidence. There is no
reason to disturb the Exam ner's order except to tailor it to the
date of present decision.

ORDER

The findings of fact of the Exam ner nade at Providence, Rhode
| sland, on 14 August 1969, are AFFIRMED as MODI FI ED herein. The
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findings as to the first specification found proved are AFFI RVED.
The ultimate findings as to the second specification found proved
are SET ASIDE and the specification is DISM SSED. The order of the

Exam ner is MODI FIED to provide as foll ows:

"Your license is hereby suspended as of 1 July 1970 or as of
the date of service of this Decision on Appeal, whichever
the later date. The suspension shall termnate on 16 July
1970 or fifteen days after surrender of your |icense,

whi chever is the later date.”

As MODI FI ED, the order of the Exam ner is AFFI RVED.

T. R SARCGENT
Vice Admral, U S Coast Guard
Acting Commandant

Si gned at Washington, D. C., this 2nd day of July 1970.
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