Appeal No. 1792 - Abbott PHILLIPSv. US - 2 July, 1970.

IN THE MATTER OF LI CENSE NO. 79188
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Abbott PHI LLIPS

DECI SI ON OF THE COMVANDANT
UNI TED STATE CQOAST GUARD

1792
Abbott PHILLIPS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 21 August 1969, an Exam ner of the United
States Coast Guard at Provi dence, Rhode I|sland suspended
Appel l ant's seaman's docunents for fifteen days upon finding him
guilty of m sconduct. The specifications found proved all ege that
whi |l e serving as operator of the notorboat SURFMASTER |11 under
authority of the |license above captioned, on or about 21 June 1969,

Appel | ant:

(1) while the vessel was underway off Bl ock
Island, R 1., wongfully carried for hire nore
t han si x passengers; and

(2) wongfully failed to provide sufficient |ife-saving
devices in serviceable condition while the vessel was
under way.
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At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each of three specifications.

The I nvestigating Oficer introduce in evidence the testinony
of two witnesses and certain docunents.

I n defense, Appellant offered no evidence.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and two
specifications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of
fifteen days (A condition of the order will be discussed in the

Opi ni on bel ow) .

The entire decision was served on 21 August 1969. Appeal was
tinely filed on 2 Septenber 1969, and perfected on 12 January 1970.

FI NDI NGS OF FACT
On 21 June 1969, Appellant was serving as operator of the
not or boat SURFMASTER |11 and acting under authority of his |icense
while the ship was in Geat Salt Pond, Block I|Island, Rhode Island.

At about 2030 on that date, the officer in charge of a Mbile
Boar di ng Detachnment for the First Coast Guard District, one Francis
D. Hickey, ENl, USCG while on duty in Geat Salt Pond, Bl ock
Island, R 1., observed SURFMASTER II|l to be carrying persons from
the yacht club on the shore to various pleasure craft anchored in
the vicinity.

When SURFMASTER 11l returned to shore fromone of the circuits
Hi ckey boarded the vessel for a routine inspection. He counted
twenty four persons already aboard the vessel, including the
operator, Appellant, and a deck hand. Hi ckey checked Appellant's
| i cense and asked for the vessel's certificate of inspection. Wen
told that there was none aboard, Hi ckey warned Appellant that he
could not carry nore than six passengers if the vessel did not have
a certificate of inspection. Hi ckey remained aboard the vessel for
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its trip on the circuit of the anchorage and departed when it
returned to shore, having checked the vessel's equipnment during
trip. During the course of this exam nation he found only sixteen
approved individual |ifesaving devices aboard the vessel.

SURFMASTER 111 is a 33 foot notorboat docunented for the
coasting trade. It was subject to 46 U S.C. 390-390g if nore than
Ssi X passengers were carried, and previously it had in fact been
i nspected and certificated for the carriage of ten passengers. On
6 Septenber 1967 the certificate of inspection was revoked. On the
date in question, the vessel did not have a valid certificate of
| nspecti on.

On 13 May 1969, Appellant contracted with the state of Rhode
| sland, for a consideration, to carry passengers during the "Bl ock
| sl and Regatta." 21-28 June 1969. On 21 June 1969. Appellant was
operating his notorboat and carryi ng passengers pursuant to that
contract.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant's brief is discussed point by point (as |

conprehend the points) in the OPI NI ON bel ow.

APPEARANCE: Dol bashi an, Chappell and Chase, Portsnouth, R I.,
by Paul M Esquire

OPI NI ON

This case is a conpanion to that discussed in Decision on
Appeal No. 1793, signed this date. As in that case, there are
rai sed questions as to the sufficiency of the specifications which
must be di sposed of before considering Appellant's points on
appeal .

The first specification in this case was couched in | anguage
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simlar to that in the other case. It alleged that Appellant
“did...wongfully carry for hire nore than six passengers." The
defect is the sane. There is nothing intrinsically wong in
carrying nore than six passengers for hire. There nust be sone
reason why it was wong. |In Decision No. 1793 the defect was cured
by the fact that the license involved limted the holder to
operation of vessels carrying six or |ess passengers for hire. The
wr ongf ul ness of carrying nore than six passengers for hire was
established by the [imtation on the |icense.

That fact is not present here because it was stipulated in the
record that Appellant held an "operator's license", not a limted
“not orboat operator's |icense.”

Whet her the wongful ness of the act was established in this
case in some other fashion remains to be seen.

There was originally a second specification which alleged that
Appel | ant had wongfully carried for hire passengers on a vessel
whose certificate of inspection had been revoked. The Exam ner,
after the hearing was closed, dism ssed this specification as not
al l eging an of fense since the nunber of passengers aboard was not
all eged. The Exam ner correctly noted that the fact that vessel's
certificate of inspection had been revoked or had expired did not
bar it fromcarrying six or |ess passengers for hire, and that the
nunber of persons carried aboard was of the essence of the offense.
That the Exam ner should have dism ssed the specification after the
hearing, | doubt.

An Exam ner is specifically charged by paragraph (a) of 46 CFR
137.20-65 to "exam ne the charges and specifications to determ ne
their correctness as to formand |l egal sufficiency.” The reason
for this requirenent is to obviate an avoi dabl e exercise in
futility and to prevent just what happened here. The succeeding
par agraphs of this section allow curative neasures so as to permt
meani ngf ul proceedi ngs on neani ngful specifications.

The Exam ner here did not, apparently, conply with this
requi rement because the question of sufficiency did not arise until
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he wote his decision, which he published a nonth after the public
proceedi ngs before him had ended. The Exam ner was not, however,
bound to dism ss even if he had second thoughts or late first

t houghts. He coul d have reopened the proceedings to voice his

m sgivings and to give effect to the intent of paragraphs (b) and
(c) of 46 CFR 137.20-65. This was not, however, the only way to
keep the proceedings in order.

There was adequate proof in the record, after disputed
testi nony was received, that the vessel in this case carried 22
passengers for hire, and the Exam ner so found. (Findings of FACT
4.) Appellant was on notice that the nunber of passengers was in
guestion, and the matter was |iti gated.

| have, all too often, had occasion to cite Kuhn v.

Cvil Aeronautics Board, CA D.C. (1950), 183 F. 2nd 839, as
authority for proposition that findings |eading to orders of
suspensi on or revocation of |icenses and docunents can be nade

Wi thout regard to the fram ng of the original allegations as |ong
as the issue was raised on the record and litigated. The "Kuhn"
deci sion was recently quoted in Order No. ME-10 of the Nati onal

Transportation Safety Board in upholding an order of mne in
Deci sion on Appeal No. 1776 affirm ng an exam ner's order of
revocation. The "Kuhn" doctrine is as applicable to exam ners as
it is to ne and to the National Transportation Safety Board.

There are other valid theories of curative procedure pertinent
to the handling of this case. Procedure in Federal court
proceedi ngs is not necessarily controlling in these admnistrative
proceedi ngs under 46 CFR 137, but if a procedure is authorized for
a District Court and is available wwthin the framework of judicial
proceedings it is certainly allowable here.

To avoid any unwarranted inferences, | state here that the
Federal Rules of Crimnal Procedure are not applicable to these
proceedi ngs, but state again that if a procedure is permtted under
those rules it is permtted here. Simlarly, the Federal Rules of
Cvil Procedure are not applicable to these proceedi ngs, but,
obviously, if a procedure can be permtted in Federal Court civil
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action it can be permtted here.

In Federal Court civil actions it has |ong been recogni zed
t hat pl eadi ngs may be anended to conformto proof. FRCP 15 (B).
| T has al so been recogni zed that when the effect of the proof is
obvi ous the pl eadi ngs need not be fornally anended.

However, there is nore reason to nmake fornmal anmendnents of
pl eadings to conformto proof in proceedi ngs under CFR 137, because
when a "prior record" is in question it is often inportant to know
just what was found proved, whereas in the Federal Court civil
action the noney judgnent renders the precise terns of the
pl eadi ngs relatively uninportant. The inportant point is that
exam ners have the power to nake the necessary anendnents when, as
here, the proof adduced during litigation will support the findings
and anendnents necessary to nake out m sconduct.

Y

| have said above that | have had "all too often” to cite the
"“Kuhn" decision to support deficiencies of investigating officers’
charges and exam ners' findings. Wile precision of pleading is
not a necessary elenent in charges brought under 46 CFR 137, |
expect investigating officers to draw up and serve proper
specifications. | also expect exam ners to observe the
requi rements of 46 CFR 137.20-65 and to see that a hearing proceeds
on proper charges and specifications.

It may be that recourse to the "Kuhn" doctrine in appeal ed
cases has lulled field personnel to expect that deficiencies in
pl eading and findings will be later corrected. This is no excuse
for failure to try to draw up adequate charges for the hearing. On
t he ot her hand, exam ners nust |eave the world of common | aw
pl eading, with resultant unnecessary dism ssals of charges, and
enter the atnosphere of admnistrative |aw, which was designed to
relieve the courts by creating a new, summary, easily adm nistered
procedure not fettered by age-old bonds.

It so happens that in proceedings under 46 CFR 137 | have
hitherto chosen not to allow an appeal froma dism ssal by an
exam ner after a finding that a specification was "not proved."
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(But see Decision on Review No. 6 in which the dism ssal order
followed a finding that the charge had been proved.)

A dism ssal such as the one in the instant case was not
necessary. The defect in the specification had been cured by the
evidence introduced in the actual litigation and the specification
coul d have been anended to reflect what the evidence proved -- that
a vessel wthout a valid certificate of inspection had been
navigated with nore than six passengers for hire aboard. Under the
self-inposed [imtation, nmy action on this appeal cannot revive and
rehabilitate the specification dismssed. However, the principles
just discussed indicate the way in which the Examner's ultimte
finding that the first specification was proved can and shoul d be
upheld. Preferably, the action which | amtaking in this decision
on appeal could have and shoul d have been by the Exam ner hinself.

V

| repeat that the first specification found proved in this
case was just as defective as the original second specification
whi ch was dism ssed. Since the first specification was found
proved, however, | may utilize the Examner's findings, so |ong as
they are based upon substantial evidence adduced in a matter under
litigation, to anend the specification as found proved to conform
to the evidence.

Wiile no limtation on Appellant's |icense prevented himfrom
| awful |y carrying nore six passengers for hire, it is obvious that
I f Appellant, even without such a limtation on his |icense,
carried nore than six passengers for hire on a vessel wthout a
valid certificate of inspection, he "wongfully" carried for hire
nore than six passengers.

W

To refer to matters briefly discussed in Decision on Appeal
NO. 1793, | reenphasi ze here that under the statutes there is a
di fference between carriage of "passengers for hire" under the
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Mot or boat Act of 1940 (46 U. S.C. 526 et seg.) and carri age
of "passengers” under 46 U S.C. 390 et seg.

The concept of "for hire" is not incorporated into 46 U. S. C

390 et seg in determning what is a "passenger". As |

shal | point out below, Appellant's argunents that no "for hire"
el ement was proved in this case are irrelevant or not persuasive.
A cash paynent by the passenger for his transportation is not an

essential elenment under 46 U.S.C. 390 et seg. Thus, it is
unfortunate that the specification injected the elenment of "for
hire" where it was not necessary to refer to this concept at all.

VI

A distinction may be nade at this point between this case and
t hat discussed in Decision No. 1793. There, the Appellant had not
been charge with operating a vessel carrying nore than siXx
passengers w thout the vessel's having had a valid certificate of
| nspection. The only specification that dealt wth the nunber of
passengers was concerned with the carriage of nore than six
"passengers for hire." | upheld the finding there because the
record denonstrated that the Appellant's license [imted himto
operation of vessels carrying six or |ess passengers for hire. It
was not found necessary there to anend the specification to conform
to the proof because the identification of the |icense involved
could be the basis for official notice of the [imtation on the
| i cense and because the limtation on the license was spread on the
record. Further, there was no reason in that case to discuss the
meani ng of "passenger" at |ength because of the fact that the
appel  ant had not been charged with operating a vessel that should
have been inspected when it did not hold a valid certificate of
| nspecti on.

In the instant case the absence of a required certificate of
I nspection was |litigated and resulted in findings by the Exam ner
that the vessel had no valid certificate of inspection, although
his dism ssal of the original second specification was based on the
failure to allege that nore than six passengers "for hire" were
carried.

The difference between the carriage of "passengers for hire",
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and "passengers" under 46 U S.C. 390 is inportant here. Wen we
speak of "passengers" under 46 U S.C. 390 the concept of "for hire"
becones irrelevant. Wile many statutes speak of "passengers for
hire", 46 U S.C. 390 provides its own special definition of
"passenger". It is obvious froma reading of the section, wthout
regard to the legislative history, that a conscious choi ce was nade
to introduce a new concept of "passenger"” for the vessels to be

af f ect ed.

Under the peculiar allegations of the charges in the case of
Deci sion No. 1793, since no reference had been nade to operation of
the vessel with nore than six passengers without a valid
certificate of inspection, and the only supportable issue was the
carriage of nore than six "passengers for hire" by an operator
whose license was limted, it becane necessary to find that there
was carriage of nore than six "passengers for hire".

To place the matter in issue as clearly as possible, it may be
seemthat if the question raised is the carriage of nore than six
"passengers” without the vessel's having a valid certificate of
| nspection there is one set of considerations applicable, while if
the only question is whether an operator exceeded the nunber of
"passengers for hire" he could carry because of the limtation on
his |license, there nust be proof that at |east a seventh "passenger
for hire" was aboard.

In No. 1793 | nentioned that the appellant had not been
charged with operating a vessel required to be inspected when there
was not a valid certificate of inspection aboard the vessel. It
was possibly the theory of the drafters of the charges there that
there could not be a valid specification alleging service under
authority of a license when the person was not authorized to
operate in such service, and that the only renmedy was a civil
penalty action rather than action to suspend or revoke the |icense.
| amnot prepared to state that a |l esser license is not anenable to
suspensi on and revocation actions when a person chooses to act in
a higher capacity by virtue of that |license, and that issue is not
before ne now. The question in this case is not whether
"passengers for hire" were carried but whether "passengers", as
defined in 46 U S.C. 390 were carri ed.
was t Al t hough the original "Specification Two" was di sm ssed
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(unnecessarily, as | indicated) the issue of the validity of the
certificated of the vessel was |itigated. The question of

Appel lant's "wongful" action in carrying nore than six "passengers
for hire" was thereby rendered academ c.

The words "for hire" in second, specification (which was
di sm ssed) were superfluous. Under 46 U . S.C. 390, as | have said,
t he concept of "for hire" is not significant. Wen the m sconduct
alleged is the carriage of nore than six passengers on a vessel

subject to 46 U S. C. 390, et seg, which is not

certificated, there is no need to allege that the carriage was "for
hire". It is obvious that if it can be shown that one person was
a "passenger for hire" every other person on the vessel other than
one specifically excepted fromthe definition of "passenger" is a
"passenger” under the laws. It is not, however, necessary to show
here that there was even one passenger "for hire". In this case,
under the contract with the State of Rhode Islands, it is apparent
t hat the Voyage in question were for business and not "excl usively
for pleasure.” Absent a show ng that a person on board canme within
one of the exenptions provided for in the statute every person on
board becane a "passenger".

The words "for hire" in the first and second (di sm ssed by the
Exam ner) specifications were superfluous in both instances.

VI

It is nmy opinion that the first specification found proved in
this case can be and shoul d have been anended to conformto the
proof offered in litigation and nade the basis of findings of the
Exam ner in accordance with the principles stated in Il above.
While there was no limtation on Appellant's license as to the
nunber of passengers who could be carried there is no doubt that it
was proved that Appellant carried nore than six passengers on a

vessel subject to inspection under 46 U . S.C. 390 et segq,

whi ch was not inspected and certificated. The finding to that
effect can be applied to the offense alleged in the first
speci fication found proved.

Since the matter was litigated, | have no hesitation in
applying the principles expressed in Il above. The defect in the
first specification found proved in this case will be cured by
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anendi ng the specification to conformto the proof.
| X

Appel I ant conpl ains that the offenses were offenses were
al l eged to have occurred "off Block Island” while the proof was
that they took place in Geat Salt Pond. Geat Salt Pond is a
harbor in Block Island. The variance is not fatal.

X

Appel | ant al so urges "entrapnent” in that the boarding officer
boarded the vessel when it was not underway and that he knew the
nunber of people aboard. Since he nade the trip he gave, it is
contended, "a non-verbal "go ahead' to the operator.”

| note first that when the trip began the boarding officer had
not yet made his equi pnment check. He had, however, checked
Appel l ant's |icense, which he recognized as valid, and he had asked
for the certificate of inspection which, he was told, was not on
board. The testinony is clear that when the boarding officer
| earned that there was no certificate of inspection aboard he

“informed M. Phillips that when he carries nore than six
passengers at one tinme for hire he needs a certificate of
i nspection.” Far froman entrapnent, we have here the case of an

enforcenent officer warning a wongdoer not to follow an unl awf ul
course of action.

Xl

Appel | ant now urges two sonewhat inconsistent points. One is
that a contract with the State of Rhode I|Island was i nproperly
admtted into evidence over objection. |In the other, Appell ant
refers nme to another place in the transcript in these words:

"6.) See page 39 Transcript, lines 6 through 18 wherein it is
noted that the accused was under contract with the State
of Rhode Isl and.™

The lines referred to are Appellant's counsel's own cl osi ng
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ar gunent .

The fact is, however, that the initial objection to the
adm ssion of the contract into evidence was wai ved after the
Exam ner had stated that he, and only he, would construe the terns
of the contract. The words of waiver were, "oh, all right then."
R-23, |ine 14.

Xl

As in the case in Decision No. 1793, Appellant has
I ncorporated in his brief a "Request for Extraordinary Relief."”
The remarks on this docunent in the other case apply here.

X

Appel | ant here, as did the one in the case discussed in
Deci sion No. 1793, urges lack of jurisdiction on the grounds that
Appel | ant was i mune from Federal Law because he was acting for the
State of Rhode |sland and because Rhode |sland had never ceded
jurisdiction over Geat Salt Pond to the United States. These
matters are di sposed of in Decision No. 1793.

X'V
The Examner's order in this case raises the sane question as

in the case of Decision on Appeal No. 1793. The answer is the sane
here as it was there and the sane action wll be taken.

ORDER

The first specification found proved in this case is AMENDED
to read as follow

“I'n that you, while serving as operator of
not or boat SURFMASTER |11 under authority of the
capti oned docunents [did] on or about 21 June 1969,
whil e said vessel was underway in Great Salt Pond,
Block Island, R1., wongfully carry nore than six
passengers on a vessel subject to 46 U S. C
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390/ 390g, after the certificate of inspection had
been revoked."

The findings of the Exam ner are AFFI RVED and his concl usi on,
except as MODI FI ED just above, are AFFI RVED.

The order of the Exam ner, entered at Provi dence, Rhode |sl and
on 10 August 1969 is MODIFIED to provide as foll ows:

“Your |icense is hereby suspended as of 1 July 1970 or as of
the date of service of this Decision on Appeal, whichever is the
| atter date. The suspension shall termnate on 16 July 1970 or

fifteen days after surrender of your |license, whichever is the
| ater date.”

The suspension shall termnate on 16 July
1970 or fifteen days after surrender of
your |icense, whichever is the |ater
date."

As MODI FI ED, The order of the Exam ner is AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Acting Comandant

Si gned at Washington, D.C., this 2nd day of July 1970.

| NDEX

Li censes
Operating vessel in excess of authority

Mot or boat boat operat or
Certificate of inspection requirenents
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Federal Rules of Crimnal Procedure
Not bi ndi ng

Charges and Speci fications
Amendnent to
Def ective, cured by proof
Errors in drafting to be avoi ded

Smal | passenger-carryi ng vessels
D stinction between "passengers" and "passengers for
hire"
Certificate of inspection, operator requirenents
| npl i cations of contract with State

Def enses
Entrapnent, not proved

Evi dence
(bj ection to adm ssion of waived

*xx*xx  END OF DECI SION NO. 1792 ****=*

Top
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