Appea No. 1791 - Theodore LEE, Jr. v. US - 22 June, 1970.

IN THE MATTER OF LI CENSE NO. 327773 NMERCHANT MARI NER S DOCUMENT AND
ALL OTHER SEAMAN S DOCUMENTS NO. Z-275820-D2
| ssued to: Theodore LEE, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1791
Theodore LEE, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 5 Novenber 1968, an Exam ner of the United
States Coast CGuard at Houston, Texas, suspended Appellant's
seaman' s docunents for six nonths outright plus six nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.
The specification found proved all eges that while serving as Chi ef
Engi neer on board SS OVERSEAS PROGRESS under authority of the
docunent and |icense above captioned, on or about 29 Cctober 1968,
Appel | ant assaulted and battered wth his hand one Ral ph Wlcox, a
menber of the crew.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses.
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I n defense, Appellant offered in evidence his own testinony
and that of his |ocal union representative in Houston.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specification had been
proved. The exam ner then entered an order suspending all docunents
| ssued to Appellant for a period of six nonths outright plus six
nont hs on twel ve nonths' probation.

The entire decision was served on 3 June 1969. Appeal was
timely filed on 5 June 1969 and perfected on 3 Novenber 1969.

FI NDI NGS OF FACT

On 29 COctober 1968, Appellant was serving as Chief Engi neer on
board SS OVERSEAS PROGRESS an acting under authority of his license
and docunent while the ship was in the port of Houston, Texas.

Wl cox, an unlicensed nenber of the engine departnent, filed
a claimfor overtine at payoff on the date in question. Appellant
was sumoned to the naster's office because there was a dispute
about the claim

In the discussion, Wlcox called Appellant a liar. Appellant
struck Wlcox in the nmouth with the back of his hand.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that provocation justified the striking ad
t hat Appellant's act was not deliberate but purely reactive.

It is also contended that even if assault and battery was
properly found proved, the order is excessive in view of
Appel l ant's | ong years of service.

APPEARANCE: (on appeal only) Kierr and Gai nsburgh, New Ol eans,
Loui si ana, by Robert J. David, Esquire

OPI NI ON
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There is no factual issue in this case at all. Appellant
testified before the Examiner: "He up and called nme a " God- dammed
liar' and when he did that, | back-handed himin the nouth."

Even if it is accepted that Wl cox used the expression
testified to by Appellant rather than the sonewhat mlder "liar" as
found by the Examner, the principle is the cane. Mere words do
not justify and assault and battery. See Decisions on Appeal Nos.
1549 and 1724.

Nor is it a defense that one reacted to words instinctively
rather than with deliberation and specific intent. Short of the
cl assic defense of insanity, one cannot be heard to urge his
I ndi vidual reactions to justify anti-social conduct. Wen
Appel | ant argues that he did only what the ordinary reasonabl e man
woul d have done in the same circunstances, what he actually says
that he did what the average man is tenpted to do, or would like to
do, under such circunstances. The |aw has set the standard for the
rati onal man. Wen he resorts to personal violence in response to
wor ds he places hinself in the wong.

As to the severity of the order, reference is nade to the
Tabl e of Average Orders, at 46 CFR 137.20-165. Assault and battery
Is listed as a matter for which tinme between offenses is immateri al
The order for the first offense is a six nonth suspension. The
order for a second offense is revocation.

Appel lant's record shows that on 29 October 1964 he was
adnmoni shed for assaulting and battering a nenber of the crew wth
his fist. The action there, under the standards of the Table, was
| eni ent .

Here, four years |later, we find another offense of assault and
battery by a chief engineer on a nenber of his crew. Again, under
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the Table, the order is nore |enient than Appellant could hope for.

The Exami ner had all the facts, including evidence of
provocation and including Appellant's years of service and prior
record, before him It cannot be said that the order is too severe
as a matter of law, and under the regul ation there appears no
reason to disturb it.

ORDER

The order of the Exam ner dated at Houston, Texas, on 5
Novenber 1968, i s AFFI RVED.

C. R BENDER
Admral, United State Coast Guard
Conmandant

Si gned at Washington, D. C, this 22 day of June 1970.
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Not excessive when nore | enient than average orders
*x*%x*x  END OF DECI SION NO. 1791 *****
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