Appeal No. 1786 - ROBERT D. NICKELSVv. US- 9 April, 1970.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1177627 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: ROBERT D. N CKELS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1786
ROBERT D. NI CKELS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 137.30-1.

By order dated 25 April 1969, an Exami ner of the United States
Coast Guard at San Francisco, California, revoked Appellants
seaman' s docunents upon finding himguilty of the charge of
“conviction for a narcotic drug law violation." The specification
as found proved all eges that Appellant was on 8 Septenber 1967
convicted of a violation of Section 11556 of the Health and Safety
Code, a narcotic drug law of the State of California, in the
Superior Court in and for the Gty and County of San Franci sco.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge
speci fication.

The I nvestigating Oficer introduced evidence of Appellant's
conviction on a plea of guilty

I n defense, Appellant offered evidence of later action by the
Court.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification as
anended had been proved. The Exam ner then entered an order
revoki ng all docunents issued to Appellant.

The entire decision was served on 12 June 1969. Appeal was
tinely filed, and perfected on 9 July 1969.

FI NDI NGS OF FACT

On 8 Septenber 1967, Appellant was convicted on a plea of
guilty in the Superior Court, in and for the Gty and County of San
Franci sco, of violation of Section 11556 of the California Health
and Safety Code. On 22 Novenber 1967 Appel |l ant was pl aced on
probation for a period of two years' on condition that he pay a
fine of $100 and other penalties. By an undated order pursuant to
Sections 1203.3 and 1203.4 of the California Penal Code, filed with
the Cerk of the Court on 25 October 1968, Appellant was rel eased
fromprobation and from"all penalties and disabilities resulting
fromthe all eged offense."

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that:

(1) The conviction in this case was not final;
(2) The proceeding is a denial of due process; and

(3) The proceeding is a denial of equal protection of the
| aw.

APPEARANCE: Ri chard A. Hodge, Esquire, San Franci sco,
California

OPI NI ON
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Appellant's first point is novel in proceedi ngs under 46
U S. C 239b stenmng from California conviction of narcotic drug
| aw vi ol ations. He does not here argue that the court's action
under California Penal Code Sections 1203.3 and 1203.4 operated to
"expunge" his conviction conpletely fromthe record. (I have held
in the past that such is not the effect of the California action
since the "expunged" or "dism ssed" charge is still a prior
conviction to be considered in sentencing for certain second
of fenses. Decision on Appeal 1223).

Here, Appellant argues that his conviction was never "final"
within the neaning of 46 U . S.C. 239b. Appellant discusses, with
citations at length to California decisions and | aw revi ew nateri al
a distinction between the term"conviction" as neaning only a plea
or a verdict which results in a finding that a defendant is guilty
and the term "conviction" nore strictly construed to nean a final

order or judgnment of conviction. |In this connection, Appellant
decl ares that reliance upon Korenatsu v. United States, (1943)
319 U.S. 432 was ill placed in Decision on Appeal No. 852 because

that case turned not on the finality of the District Court's action
as a judgnent of conviction in the second sense nenti oned above but
only on whether the decision was "final" so as to be appeal abl e
under Federal | aw.

On the record of this case, these distinctions need not be
expl or ed.

Appel | ant says that there was no"judgnent" of conviction®
entered in his case in the second sense of conviction, so that his
conviction was not "final" in the sense of 46 U S.C. 239b. The
| ssue raised is whether "final" in Section 239b nust be construed
in a Federal sense or a State's sense. Federal |laws dealing with
seanen nust be construed in a Federal context to insure uniformty
of application. Congress carefully considered one aspect of this
guestion by providing that the term"narcotic drug" nust have the
Federal neaning, 46 U S. C. 239a.

Exhibit "2" in this record denonstrates that Appellant pleaded
guilty to a violation of Section 11556 Health and Safety Code of
California. Exhibit "1", a court record, reads, in pertinent part:

"The defendant having been convicted of the crine of
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viol ation of Section 11556 Health and Safety Code .
the Court now orders that the said defendant be pl aced
on probation for the period of 2 years, subject to the
followng terns and conditions, to wit, Defendant shall
pay a fine of $100 "

These docunents show a conviction on a plea and a sentence.
Under the provision of 46 CFR 137.03-10(a) ("A conviction becones
final when no issue of law or fact determ native of the seaman's
guilt remains to be decided by the trial court.") The conviction
here was final.

When Appel |l ant decl ares that he was "denied a hearing
consistent with principles of due process of law," he specifically
argues that the perm ssive "may" of 46 U . S.C. 239b has inproperly
been converted to an inperative "shall," wth respect to an order
of revocation, in 46 CFR 137.03-10. This argunent falls upon a
readi ng of the statute.

The "perm ssiveness" of the "may" extends only to whether
action to bring an appropriate case to hearing is to be instituted.
Once the discretionary decision to take the matter to hearing has
been made and the case has been conpleted before and submtted to
an exam ner, there are only tw possible results, when, as here, a
conviction is the basis of the proceedings. The exam ner nmay only:

(1) find that there was no conviction within the neaning of
the statute, in which case he nust dism ss the charges,
or

(2) find that there was a conviction within the neani ng of
the statute, in which case he nust order revocation of
t he docunents in question.

There is no discretion as to the order provided for in the
statute.

The suggestions by Appellant that the offense of which he was
convicted did not involve noral turpitude, that safety at sea is
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not involved, and that the Supreme Court, in Leary v. United

States (1969), 395 U. S. 6, distinguishes, obiter, between
"occasional" and "regular" users of marijuana, are irrelevant in a
"convi ction" case such as this one. "Users" is not in issue nor is
what is a "user” wthin the neaning of 46 U S.C. 239b. There is no
guestion here that there was a conviction. Gven a conviction
within 4 U S C 239b in a case brought before an exam ner for
initial decision, a party may not go behind the conviction. A
party may collaterally attack the conviction on the grounds that he
was not guilty of the offense of which he was convicted; no nore
can he attenpt to circunvent the effect of the conviction by
show ng that he was only an "occasional”™ or "inexperienced" user.
Under the governing statute it does not matter whether the

convi ction was for possession, sale, or use of narcotics; the only
guestion is whether there was a conviction within the nmeani ng of 46
U S C 239b. Earlier in this opinion | have stated the basis for
ny decision that there was such a conviction.

Appel lant's third point, that he is being denied equal
protection under the law, is based on two assertions:

(1) that there are different standards applied to those whose
convi ctions are expunged under 18 U. S. C. 5021(b) and
t hose whose convictions are "expunged" under Section
1203.4 of the California Penal Code, and

(2) that the Coast CGuard does not treat its own nenbers
I nvolved in marijuana offenses with the inflexible
severity that it treats errant nerchant seanen.

|V

Wth respect to Appellant's first assertion under his third
point, there is no need to bel abor the distinction between the
Federal |aw, which applies only to "youth" offenders, and the
California law which is not limted to youth offenders. The
| nportant distinction is that the Federal |aw does not permt the
original "conviction" to be used for any purpose while the
California | aw does. See Decisions on Appeals Nos. 1223 and 852
cited above in "Qpinion, I."
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V

Appel |l ant' s second assertion under his third point overl ooks
several distinctions. Wat happens to nerchant seanen under 46
U . S.C. 239b cannot be equated to what happens to nenbers of the
Coast Guard under the Uniform Code of MIlitary Justice (10 U. s.c.
801-934).

Appel lant's argunent inplicitly asserts an equi val ence of
revocation of a seaman's docunent to a punitive discharge from an
arned service. There is no such equival ence--the fornmer is an
adm ni strative sanction the latter is a crimnal punishnent.

To lay to rest possible future questions in this area, sone
di scussion of the difference between the controlling statutes may
be in order. The Uniform Code of MIlitary Justice, hereinafter
referred to as "UCMJ," does not include specific prohibitions
dealing with narcotics or dangerous drugs. It was left to the
Secretary concerned to make regulations in this area and of f enses
are chargeabl e under the "General Article" (10 U S.C. 934). For a
"drug" specification to stand under UCMJ there nust be found:

(1) an act which is prejudicial to good order and discipline
I n the service;

(2) an act which brings discredit to the service; or

(3) an offense which is a crine or offense, not capital,
under Federal | aw.

O Callahan v. United States (1969), 395 U S. 258, need not

detain us here; its relevance is only to persons who are nenbers of
the arnmed forces. What does concern us here is the distinction in
Acts of Congress.

When an Act of Congress directs ne, or the supervisory
Secretary, to revoke a seaman's docunent, it is not for ne to
guestion whether the Act of Congress is constitutional. That is a
guestion only for consideration by the Federal Judiciary system
On this basis alone the marked distinction is clear.
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A person who receives a bad conduct or dishonorable discharge
froman armed force as a result of court-martial sentence is
adjudged a crimnal and is, absent error, marked forever as such.

A person whose nerchant mariner's docunent is revoked is not by the
action of revocation alone marked as a crimnal, although the
actions prior to the order of revocation may have been crimnal.
Wil e a person agai nst whom is adjudged the nmaxi num sentence of a
court-martial is forever branded, a nerchant seaman whose docunent

I s revoked has opportunity, after three years, to apply for a new
docunent .

Since the laws involved here are different in nature, their
sanctions are different in nature, and future renedies for the
affected persons are different in nature, there is no real question
in this case as to "equal protection.”

O her distinctions need not be noted. The unanbi guous Act of
Congress control s.

ORDER

The order of the Exam ner dated at San Franci sco, California,
on 25 April 1969, is AFFI RVED.

P. EE TRI MBLE
Vice Admiral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 9 day of APR 1970.

| NDEX (NI CKELS)

Court conviction, effect of

Conviction set aside, narcotics, state court
Fi nal judgenent
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State and federal courts distinguished
Due Process

Ri ght to under narcotic statute
Nar coti cs

Conviction and probation in California court
Conviction by state court, effect
Use of

Nar cotics Statute

“May", interpretation of

Cali fornia conviction

D scretion of exam ner, not after conviction for
possessi on etc.

D scretion to take action

Use, conviction for

St at ut es

Constructi on of
Yout hf ul of f ender

Words and Phrases
Fi nal conviction
Due Process

Policy of Coast Guard as not precluding
**x** END OF DECI SION NO. 1786 *****
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