Appeal No. 1778 - Julian H. DEVEAUX v. US - 15 July, 1969.

IN THE MATTER OF MERCHANT MARI NER' S DOCUMENT Z-470 624- D2
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Julian H DEVEAUX

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1778
Juli an H DEVEAUX

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 Septenber 1968, an Exam ner of the United
States Coast Guard at San Francisco, California, suspended
Appel l ant's seaman's docunents for five nonths outright plus three
nmont hs on twel ve nonths' probation upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as chief cook on board SS ALOHA STATE under authority of
t he docunent above captioned, Appellant:

(1) on 18 July 1968, at Seattle, Wash., failed to perform
duti es because of intoxication,

(2) on 19 July 1968, at sea, failed to performduties because
of i ntoxication;

(3) on 9 August 1968, at Siagon, RVN, failed to perform
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duti es because of i ntoxication;

(4) on 10 August 1968, at Saigon, RVN, wongfully failed to
perform duti es because of intoxication;

(5) on 12 August 1968, at Saigon, RVN, wongfully failed to
performduties; and

(6) on 12 August 1968, at Saigon, RVN, wongfully destroyed
various itens of ship's property by burning.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of ALOHA STATE.

There was no def ense.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of five nonths plus
three nonths on twel ve nonths' probation.

The entire decision was served on 25 Novenber 1968. Appeal
was tinely filed on 2 Decenber 1968. Al though Appellant had until
18 April 1969 to do so, he has added nothing to his initial
statenent of grounds for appeal.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as chief cook
on board SS ALOHA STATE and acting under authority of his docunent.
During this time Appellant perforned or failed to performthe acts
found proved as set out above.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Exam ner. It is contended that:

(1) Appellant was not advised of "these charges"” until the
ship was three days at sea en route to San Franci sco
(this is construed as neaning that the Oficial Log
entries were not made in substantial conpliance with 46
US C 702);

(2) the second cook was "covering" for Appellant the days he
took off in Saigon; hence he did not fail to perform
duties; and

(3) the fire was accidental, and Appellant paid for the
danmage.

APPEARANCE: Appel l ant, pro se.

OPI NI ON
I

The O ficial Log book entries concerned with the dates of 18
and 19 July show that Appellant was hel pl essly intoxicated on these
dates, and that the entries were read to hi mand a copy provided on
20 July. A seaman cannot, by rendering hinmself intoxicated,
frustrate notice to hinself by the nmaster of the nmaking of |og
entries. These entries were nmade in substantial conpliance with 46
U S.C. 702 and establish the facts alleged in the first and second
speci fications.

As to the events of 9, 10, and 12 August 1968, the question is
not so sinple. The 12 August specification as to failure to
perform duties does not allege intoxication as the cause, but the
| og entry does report intoxication, as does the log entry
concerning the fire which burned a mattress, pillow, pillow case,
spread, and two sheets.

| take official notice that 11 August 1968 was a Sunday, and
recogni ze that no entry may have been nmade for the date because it
may have been a chief cook's day off.
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| recognize also that the record of burning the ship's
property was not a record of an offense under 46 U S.C. 701. The
record would be adm ssible as a record kept in the regular course
of busi ness.

There is no need here to decide whether the log entries
I nvol ved were nmade in substantial conpliance with 46 U . S.C. 702

such as to constitute a prima facie case of the facts

recorded. The record adm ssible as an exception to the hearsay
rule was presented to Appellant. The evidence shows that the
admtted the offenses and signed the adm ssion, "Nothing | can say.
It is true.”

In any case, the adm ssion of the offense by Appellant takes
the matter out of the area of "hearsay al one" and permts a finding
supported by Appellant's adm ssion.

There is no evidence that anyone "covered" for Appellant for
the days he m ssed at Saigon. |t seens that soneone nust have done
his work when he failed to, but it is obvious that he had not been
excused fromhis duties by proper authority.

|V

In light of Appellant's adm ssion that he was intoxicated on
12 August 1968 when the fire which he started in his room occurred,
it is not material that the fire was an "accident" and that he paid
for the damage. Hi s conduct directly hazarded the ship.

V

It is noted that Appellant was on probation at the tine of the
offenses in this case. The order is therefore entirely
appropri ate.

ORDER

The order of the Exam ner dated at San Francisco, California,
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on 30 Septenber 1968, is AFFI RVED.

P. E TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Conmmandant
Si gned at Washington, D. C, this 15th day of July 1969.
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