Appeal No. 1777 - JOHN R. CESSFORD v. US - 3 July, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUNMENT
AND ALL OTHER SEAMAN S DOCUMENTS Z-1130923
| ssued to: John R Cessford

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1777
JOHN R CESSFORD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 2 Novenber 1966, an Exam ner of the United
States Coast CGuard at Houston, Texas, suspended Appellant's
seaman's docunents for nine nonths plus six nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a deck
mai nt enance/ AB on board SS TRANSORLEANS under authority of the
docunent above capti oned, Appellant:

1 on 20 July 1966 was absent fromthe vessel and
his duties without authority at Bonbay, I ndia;

2 and (3) on 21 and 22 July 1966, failed to
perform duties at Bonbay, |ndi a;

4 on 4 August 1966 failed to performduties at sea because

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201680%20-%201979/1777%20-%20CESSFORD..htm (1 of 8) [02/10/2011 10:14:35 AM]



Appeal No. 1777 - JOHN R. CESSFORD v. US - 3 July, 1969.
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of 1 ntoxication;
on 5 August 1966, failed to performduties at sea;

on 3 Septenber 1966 at Kawjalein, MI., failed to perform
duti es because of i1 ntoxication;

on the sane date and at the sane place failed to obey an
order of the mate on wat ch;

on the sane date and at the sane place, addressed abusive
| anguage to ship's officers;

on the sane date and at the sanme place threatened to set

fire to the vessel which was then discharging oil cargo;

on the sane date and at the sane place, assaulted the
chief mate, with a threat to |life, and directed abusive
| anguage toward him

on the sane date and at the sane place, failed to obey an
order of the master to open his | ocker for inspection;

on the sane date and at the sane place, created a
di st urbance aboard the vessel by:

(i) attenpting to set fire to the vessel;

(ii) threatening the l[ife of the chief nmate;
and

(i1ii) directing abusive | anguage to ship's
of ficers;

on 7 Septenber 1966, failed to performduties at Sand
| sl and;

at the sane tine and at the sane place, failed to obey an
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order of the chief officer to turn a val ve;

15 at the sanme tinme and place, absented hinself fromthe
vessel w thout authority

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of TRANSORLEANS and testinony of two w tnesses.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of nine nonths, plus siXx
nont hs on twel ve nonths' probation.

The entire decision wa served on 15 Novenber 1968. Appeal was
tinmely filed on 29 Novenber 1968. Although Appell ant was given
until 14 April 1969 to file further material, he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a deck
mai nt enance/ AB on board SS TRANSORLEANS and acting under authority
of his docunent.

On the dates and at the places in question Appellant perforned
acts or failed to performas set out above in the specifications
found proved.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant was deni ed due process by
a hearing held in his absence with a resultant denial of his right
to call witnesses and produce evi dence.
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APPEARANCE:  APPELLANT, pro se.

OPI NI ON

It is axiomatic that the holding of a hearing in

absentia after due notice is not a denial of due process. Lack
of notice or denial of the right to appear woul d, of course,
vi ol at e due process requirenents.

In this case, notice of hearing was properly given to
Appel | ant on 28 Septenber 1966, with the hearing schedul ed for
1000, 5 COctober 1966. The record shows that a few m nutes before
the scheduled tine the Investigating Oficer received a tel ephone
call froma person identifying herself as Appellant's wfe, who
advi sed that her husband had been arrested the previous night in
Lake Charles, La. Acall to the Parish jail at Lake Charles
verified that Appellant was being held in custody for failure to
make bond.

Since there were two "goi ng" wtnesses the Exam ner permtted
their testinony to be taken, subject to, in the words of the
| nvestigating O ficer, "having M. Cessford or his counsel question
themat a later date if they so desired.”

After the testinony of these wtnesses had been taken the
Exam ner proposed an adjournnent until 13 Cctober 1966. At the
| nvestigating Oficer's suggestion, to give nore tine to Appellant,
the date for reconvening was set for 17 October 1966.

On 10 Cctober, the Investigating Oficer received a tel egram
from Appel | ant advi sing that he was "on bond" and asking for an
i ndefinite stay on his hearing. On 13 Cctober Appel | ant
acknow edge receipt of a letter which infornmed himthat the hearing
was schedul ed for reopening at 1000, 17 Cctober 1966, that an
i ndefinite stay could not be granted, and that he shoul d
communi cate immedi ately if he wshed to arrange a continuance to a
day certain.
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No further comrunication was received from Appell ant, and the
hearing proceeded to conclusion on 17 Cctober 1966.

This narrative is anple denonstration that no rights of
Appel | ant were denied him The burden of appearing, or arranging
for a different date if he were reasonably inconveni enced by the
date set, was squarely on Appellant's shoulders. His
non- appearance and his failure to conmunicate were his own fault.

A further comment as to Appellant's failure to conunicate is
in order. It nust be assuned that normal nethods of attenpting
service of the Exam ner's decision were utilized in this case. It
was nore than two years fromthe date of decision before Appellant
could be reached for service. This indicates, at the very | east
t hat Appellant was not so zeal ous to exercise his "rights" as to
have "communi cated" even wthin two years of the hearing. |If it
were necessary to decision in this case, which it is not,
del i berate evasion of the process by Appellant could be inferred.

Al t hough the matter was not raised on appeal, | noted that the
matters of specifications 8, 9, and 10, specifically alleged as
I ndi vi dual acts of m sconduct, are also alleged as specifics under
t he nore general specification, nunber 12, which alleged that
Appel l ant "created a disturbance...." by performng the three acts.

Not every act of m sconduct aboard ship creates a disturbance,
nor are all wongful disturbances easily resolvable into individual
acts of m sconduct. Separate allegations nmay be desirable to all ow
for contingencies of proof.

In the instant case, it is believed that the "disturbance"
created by the three sets of acts nmay not have been distinct from
the totality of the acts thensel ves.
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It 1s possible that sonme duplicitous result may have occurred.
Nevertheless, if the single acts resulted in totality in a
“di sturbance" to the ship which they would not have been ot herw se,
It is not inproper to allege themand the conbi ned effect
separately.

After hearing, an examner mght well find a duplicitous
quality to the specifications, and dism ss one as covered by
another. In the instant case there does not appear to be a sharp
di stinction between the three individual specifications and the one
t hat expresses their totality. Nevertheless, there seens to be no
good reason to determ ne whether the three individual
specifications are | esser offenses of the specified disturbance or
t he di sturbance nerely a m nor offshoot of three serious offenses,
so that one or nore specifications should be considered as
duplicates of and nerged with another. To attenpt the distinction
woul d not affect the propriety of the order for the offenses
I nvol ved.

ORDER

The order of the Exam ner dated at Houston, Texas on 2
Novenber 19668 i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 3 day of July 1969.

| NDEX

Appeal s
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Fi ndi ngs possi bly duplicitous

Charges and Specifications

Al | eging both specific acts and creating disturbance

Deci si on of Exam ner

Duplicitous result possible

Di st ur bance

Creating a
Possi bly duplicitous to find both creation of and
specific acts of m sconduct

Due Process
Deni al of

Fi ndi ngs of Fact
I nvol ving creating disturbance and specific acts may be
dupl i ci tous

Hear i ngs

Absence from

Absence from wth failure to communicate wth Coast
Quard

| n absentia, due process requirenent

Noti ce, actual

Party has burden to appear or request different date
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| n absentia Proceedi ngs

Constitutional rights, denial of
Failure to communi cate with Coast Guard
Party has burden to appear or arrange different date

M sconduct
Specific acts and creating disturbance as duplicitous

*xx*xx  END OF DECI SION NO. 1777 *****
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