Appea No. 1775 - Eubanks C. HILL v. US- 26 June, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-995625- D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Eubanks C. H LL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1775
Eubanks C. HILL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 March 1969, an Exami ner of the United States
Coast Guard at Portsnouth, Va., suspended Appellant's seaman's
docunents for twelve nonths upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as chi ef
cook on board SS AMERI CAN LANCER under authority of the docunent
above capti oned, Appellant:

(1), (2), (3), and (4) was absent fromthe vessel and his
duties without authority on 9, 10, 17, and 18 January
1969 at Hanburg, Cernmany;

(5 on 18, January 1969, at Hanburg, Gernany,
failed to obey an order of the chief officer
to remai n aboard the vessel;

(6) on 29 January 1969 absented hinself from
duties wthout authority at Rotterdam
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Hol | and;

(7) & (8) was absent fromthe vessel and duties on 30 and
31 January 1969 at London, Engl and;

(9) on 1 February 1969, at Le Havre, France,
failed to performduties because of
| nt oxi cati on; and

(10) on 3 February 1969, also at Le Havre, was
absent fromduties w thout authority.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and each
specification. The Exam ner |ater changed all these pleas to

guilty."

not

The I nvestigating Oficer introduced in evidence voyage
records of AMERI CAN LANCER and the testinony of the master.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of twelve nonths.

The entire decision was served on 17 March 1969. Appeal was
tinmely filed on 30 March 1969. Al t hough Appellant had until 19 May
1969 to add to his original grounds for appeal he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as chief cook
on board SS AMERI CAN LANCER and acting under authority of his
docunent. On each date in question, at the tinme and pl ace
specified, Appellant perforned, or failed to perform the acts
found proved by the Exam ner, as set out above.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant was ill on 17 and 18
January 1969.

Si nce Appellant raised the sane defense at the hearing, the
appeal is construed as urging that the Exam ner's findings are not
based on substantial evidence.

It is also contended that the record shows that the master had
not been informed on 2 February 1969 that Appellant had a fever of
ninety nine degrees. This is construed in the sane fashion as the
of fense of 1 February 1969.

In this appeal, then, Appellant challenges only the findings
on the third, fourth, and ninth specifications.

APPEARANCE: Appel |l ant, pro se.

OPI NI ON

There was official log entries to support each one of
Appel lant's ten offenses, in addition to the master's testinony.
It is true that as to the offenses of 17 and 18 January 1969
Appel | ant, when called before the naster, said , first, "I was
sick-that's all," and second, "I was still sick."

The I og entries, however, nmade in accordance with statute,

constituted prima facie proof of the facts recited. The

nere fact of Appellant's claimto have been ill does not disturb
this effect. At hearing, Appellant repeated his claimto have been
i11. The Exam ner was not persuaded.

One reason why the Exam ner was not persuaded is that in
Appel l ant's testinony he clained to have suffered fromdrugging in
t he sanme bar at Hanburg as excuse for all four failures to perform
in Hanmburg. |t was obviously not unreasonable for the Exam ner to
reject this testinony as to two of the occasions, especially in
view of the bew | dering confusion of excuses offered at hearing for
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the other offenses and in view of Appellant's testinony that he had
a history of being drugged at bars while serving on other ships.
Further, as to the offense of 18 January 1969 there was the

addi tional evidence that Appellant had deliberately |eft the ship
after an order fromthe chief officer to remain aboard. This was

i nconsistent with a later claimof illness and was anple reason for
the Exam ner to reject Appellant's excuses.

However, the fact remains that the test to be applied here is
not whet her anot her person m ght have accepted Appellant's excuse
but whether the evidence, apart from Appellant's excuse was
substantial. There was substantial evidence to support the
Exam ner's findings and they will not be disturbed.

As to Appellant's second point, that the transcript shows that
no one inforned the master on 2 February 1969 that Appellant had
had a ninety nine degree fever, the contention is correct. Under
cross-exam nation, the master admtted that no one had told him
t hat Appellant had clainmed to have had such a "fever." \Wether
such a body tenperature would constitute a "fever" in any nedi cal
sense, there is no evidence whatsoever that such was Appellant's
t emper at ure.

This contention nust be rejected. The Examner's findings are
based on substantial evidence.

ORDER

The order of the Exam ner dated at Portsnouth, Va., on 13
March 1969, i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 26th day of June 1969.
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| NDEX  (HILL)

Fi ndi ngs of Fact

Based on substantial evidence

Not di sturbed when base on substantial evidence

Uphel d if supporting evidence is substantial w thout regard to
rej ected evidence

Log Entries

Prima facie case, establishnent of
Statenents attached to | og book
Subst anti al evidence

Sufficiency of, alone

Wei ght of

Subst anti al Evi dence
Log entries
Test i nony

Credibility determ ned by Exam ner
Exam ner's rejection of upheld
Self contradictory

Wei ght of determ ned by Exam ner

Wt nesses

Credibility of judged by Exam ner
Rej ection of testinony upheld

s*xx* END OF DECI SION NO. 1775 ****x
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