Apped No. 1772 - Stacy James MCDERMOTT v. US - 26 June, 1969.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 737254- D3
AND ALL OTHER SEANVAN S DOCUNMENTS
| ssued to: Stacy Janmes McDERMOTT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1772
Stacy Janmes McDERMOTT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 4 Decenber 1968, at Long Beach, Cal., an
Exam ner of the United States Coast after a hearing held at
Portl and, Oregon, suspended Appellant's docunents for one nonth
plus three nonths on twelve nonths' probation upon finding him
guilty of m sconduct. The specifications found proved all ege that
whil e serving as a fireman/watertender on board SS W H. PEABODY
under authority of the docunent above captioned, Appellant:

(1) on or about 7 Septenber 1968, at Cam Ranh Bay, RVN,
wongfully failed to performduties, and

(2) on or about 17 Septenber 1968, at Da Nang, RVN, wongfully
failed to performduties.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of guilty to the charge and first
specification, but not guilty to the second.
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The I nvestigating Oficer introduced in evidence voyage
records of W H. PEABODY.

I n defense, Appellant offered in evidence the testinony of the
vessel 's deck engi neer.

The Exam ner called as witness the vessel's third assi stant
engi neer, M. MIton.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of one nonth plus three
nont hs on twel ve nonths' probation.

The entire decision was served on 10 Decenber 1968. Appeal
had been tinely filed on 15 Novenber 1968. Appeal was perfected on
24 February 1969.

FI NDI NGS OF FACT

On both dates in question, Appellant was serving as a
fireman/ wat ertender on board SS W H. PEABCDY and acti ng under
authority of his docunent.

On 7 Septenber 1968, Appellant wongfully failed to appear for
his watch when the vessel was at Cam Rahn Bay, RVN

On 17 Septenber 1968, at Da Nang, RVN, Appellant reported for
his watch (1600-2400) in an intoxicated condition. The engineer of
the watch, the third assistant, ordered Appellant to | eave the duty
area. Appellant did so.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:
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(1) Appellant was found to have commtted an act
of m sconduct with which he was not charged,
and

(2) There was insufficient evidence to establish
t hat Appel | ant was i ntoxi cat ed.

APPEARANCE: Vance, Davies, Roberts & Bettis, Seattle, Wash., by
Denny Anderson, Esq.

OPI NI ON

Appel | ant argues that there was a fatal variance between what
was alleged in the second specification and what the Exam ner found
proved. Wiile the specification alleged a failure to perform
duties, the Exam ner found that intoxication was the cause of the
failure to perform

There is no dispute as to the fact that Appellant did not
stand his watch from 1600 to 2400 on 17 Septenber 1968.
Appel l ant's position, at the hearing and on appeal, was that he was
relieved of his duty to stand the watch by order of the third
assi stant, who was engi neer of the watch. There is also no dispute
as to the fact that Appellant was ordered out of the duty area.

O the essence then is the reason why the order was given. |If
Appel | ant were intoxicated, he was the cause of his failure to
stand the watch and he would have failed to performa duty. There
was evidence tending to prove intoxication. No other reason is
assert ed.

The issue is sinple. If it is found that Appellant was
intoxicated his failure to stand the watch was his own fault; he
failed to performa duty. |If, on the other hand, intoxication is

not proved, the situation is that Appellant was relieved of his
duty and his failure to stand the watch was not w ongful.

The Exam ner found that Appellant was intoxicated and that his
condition caused his being ordered fromthe duty area. These
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findi ngs support the specification. There is no variance.
Appel | ant was not found to have commtted an act of m sconduct with
whi ch he was not charged.

Appel | ant, however, also attacks the evidence as insufficient
to support a finding of intoxication. He cites nmany legally
approved tests for ascertainnent of intoxication. Wile he admts
that sone of these tests are not avail abl e aboard ship, he asserts
that the tests used were inadequate.

On this issue, Appellant produced a wtness, the deck
engi neer, to whom Appel | ant spoke shortly after he had been ordered
off watch. This witness testified that Appellant did not | ook
I ntoxicated to him but also that "he may have had a hangover from
the ni ght before.” The wtness also testified that he did not know
whet her Appellant had recently been drinking, but that if he had it
must have been in his room R-13.

As to the recency of drinking before he reported to work
Appel | ant had said, "Wen that happened | had a couple of drinks
but I was sober..." R-11.

The third assistant testified that Appellant stunbled and had
the odor of liquor on his breath. On his experience of many
wat ches stood with Appellant he fornmed the opinion that Appellant
was i ntoxicated and ordered himoff watch because he thought it
woul d be unsafe to allow Appellant to work. (On the matter of
stunbling, although Appellant did not testify he made statenent
t hat because of a paralytic condition " as | hit the floor plates
[on the occasion in question] I mght weave a little bit..."
R-11).

Wi | e argui ng the i nadequacy of the evidence of intoxication,
Appel | ant st at es:

“"The testinony of M. MIlton was to the affect that

al t hough appellant reported for duty it was his opinion
that he was intoxicated, and that he ordered the

appel lant to | eave the engine room (TR 20). The only

t hi ng resenbling objective evidence to which M. MIlton
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was able to testify in support of his opinion was the
fact that he detected an odor of al cohol on MDernott's
breath (TR 20)and that he observed McDernott stunble as
he canme down to the bottom of the |adder going into the
engi ne room (TR 21)."

Cbservation of gait and other physical novenents and snelling
of breath are recogni zed bases for form ng an opinion of sobriety
of another. The opinion of the third assistant was buttressed by
his famliarity with Appellant's work.

The Exam ner was therefore faced with two opinions, one that
Appel | ant was intoxicated, the other that he was not. If it be
assuned that the opinions were of equal probative value the trier
of facts may base his finding upon either, as |ong as the evidence
which leads himto find the allegation proved is substantial. The
evidence in this case was substantial and supports the findings.

In further support of the Exam ner's action, if such support
were needed, is the fact that the wtness who gave the opinion that
Appel l ant was not at the tine intoxicated, although he m ght have
had a "hangover"” at 1600 fromthe night before, could not give an
opi nion as to whether Appellant had recently been dri nking.

Not only did Appellant admt at the hearing that he had had a
couple of drinks, but it is stated in the appellate brief, "He
candidly admtted that he had previously had a couple of drinks..."

It is clear that the Examner did not err in giving |less
wei ght to the opinion of a witness who did not detect what
Appel lant hinself freely admts, that he had at the tinme been
dri nki ng.

ORDER

The The order of the Exam ner dated at Long Beach, Cal., on 4
Decenber 1968, is AFFI RMVED.

WJ. SM TH
Admral, United States Coast Guard
Commandant
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Si gned at Washington, D. C., this 26 day of Jun 1969.

Charges and Specifications

No variance with findi ngs when FTP charged and FTP due to
| nt oxi cation found

Failure to performduties

| nt oxi cati on as cause
| nt oxi cation, ordered off watch

Fi ndi ngs of Fact
Based on substantial evidence
May be based on either of conflicting opinions of equal
probative val ue
Must be based on substantive evidence
No variance wth specification when FTP charged and FTP due to
| nt oxi cation found

| nt oxi cati on

Adequacy of testinony

Adm ssion of drinking as affecting testinony
Conflicting opinions as to

Failure to performduties due to

O fenses resulting from

Subst anti al evi dence of

Test i nony

Conflicting testinony re party's intoxication
Conflicting, to be weighed by Exam ner

Wt nesses

Conflicting testinony re party's intoxication
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Conflicting testinony resolved by Exam ner

*xx**x  END OF DECI SION NO. 1772 *****

Top
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