Appeal No. 1771 - Walter G. FERNANDES v. US - 26 June, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUNMENTS
AND ALL OTHER SEAMAN S DOCUMENTS Z- 1152025
| ssued to: Walter G FERNANDES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1771
Wal ter G FERNANDES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 11 March 1968, an Exami ner of the United States
Coast Guard at New York, N. Y. suspended Appellant's docunents for
two nonths plus four nonths on twelve nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as an officers' bedroom steward on board
SS BRASI L under authority of the docunent above captioned, on or
about 28 Novenber 1967, Appellant wongfully took six new shane
wai tress uniforns, property of the vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of BRASIL and the testinony of two w tnesses.

I n defense, Appellant offered in evidence his own testinony
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and that of another crewrenbers of the vessel.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of two nonths plus four
nont hs on twel ve nonths' probation.

The entire decision was served on 11 March 1968. Appeal was
tinmely filed on 27 March 1968. Al though given several nonths to
add to his initial notice of appeal, Appellant has not done so, nor
has he conplied with the Exam ner's order.

FI NDI NGS OF FACT

On 28 Novenber 1967, Appellant was serving as an officers’
bedroom steward on board SS BRASIL and acting under authority of
his docunent while the ship was in the port of Buenos Aires,

Ar genti na.

On that date Argentinian custons officials found in
Appel | ant' s possession six new waitress unifornms, ship's property,
whi ch Appellant's was not authorized to have.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the finding of the Exam ner is too
severe and that it was contrary to the evidence.

APPEARANCE: Rassner & Rassner, New York, N. Y., by Ernest
Rassner, Esq.

OPI NI ON

The first part of Appellant's contention nust be rejected out
of hand. "Findings" by an exam ner cannot be "too severe". Only
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an order can be too severe.
|1

The argunent that the finding is contrary to the evidence is
construed, for Appellant's benefit, as neaning that the findings
are not supported by substantial evidence. They are.

One of the w tnesses upon whose testinony the Exam ner relied
acconpani ed the Argentinian officials who searched the ship and
found the ship's property in Appellant's possession. Another such
witness had identified the material as ship's property which
Appel l ant was not entitled to have in his possession.

Absent inherent inplausibility, this is substantial evidence
and supports the Exam ner's findings.

A troubl esone thing about the specification as found proved is
t he presence of the word "shane" in the description of the

uni forns. The Exam ner does not comment upon it. "Shane" | take
notice, (because it is not essential to decision of the case) is a
brand nanme for uniforns. |f the brand nanme was a neans of

i dentifying the property as ship's property it was a natter of

evi dence and need not have been pl eaded. As pl eaded, however, it
is msleading in that it appears to inport a certain kind of
material, like silk. Even if it were such a material it need not
have been pl eaded because it would affect the gravity but not the
nature of the m sconduct.

The flaw found here is not prejudicial, but is of a type to be
avoi ded.

ORDER

The order of the Exam ner dated at New York, N. Y. on 11 March
1968, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant
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Si gned at Washington, D. C., this 26 day of JUNE 1969.

| NDEX  ( FERNANDES)
Charges and Specifications

Extraneous material in specification msleading but not
prej udi ci al

Matters in aggravation not to be pl eaded

Mere evidence not to be pl eaded

Specification not to contain brand nane of article

al l egedly stol en

Fi ndi ngs of Fact

Based on substantial evidence
*xx%%  END OF DECI SION NO 1771 **x***
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