Appea No. 1770 - Willis T. CAREY v. US - 26 June, 19609.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 705166
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: WIlis T. CAREY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1770
WIllis T. CAREY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 code of Federal Regul ations
137. 30- 1.

By order dated 31 January 1968 at Seattle, WAshington, an
Exam ner of the United States Coast Guard after a hearing at
Honol ul u, Hawaii revoked Appellant's seanman's docunents upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as a deck nmi ntentance/ AB on board SS
MANHATTAN under authority of the docunent above captioned, on or
about 24 June 1967, Appellant wongfully had in his quarters
narcotics, "thereby violating 46 U S.C. 239b."

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of MANHATTAN and a Japanese court record.

There was no def ense.
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At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner rendered a witten decision in which
he concl uded that the charge and specification had been proved.
The Exami ner then entered an order revoking all docunents issued to

Appel | ant .

The entire decision was served on 10 February 1968. Appeal
was tinely filed on 12 February 1968. Although afforded tine to do
so, Appellant has not attenpted to add to the nmaterial originally
provi ded on appeal .

FI NDI NGS OF FACT

On 24 June 1967, Appellant was serving as a deck
mai nt enance/ AB on board SS MANHATTAN and acting under authority of
hi s docunent while the ship was in the port of Sasebo, Japan.
Because of the disposition of this case no further findings are
appropri ate.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The disposition to be made renders statenent of the
bases of appeal unnecessary, except to note that Appellant did not
appear for hearing in the first place and wants a hearing at
Bost on, Mass.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

So that cunul ative errors can be avoided in any further
proceedings in this case sone comments are required before the
maj or problemis discussed.

The specification found proved is defective. It alleges
"possession of narcotics" as m sconduct under R S. 4450 and goes on
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to characterize the possession as "thereby violating 46 U S. C
239b." No person can violate 46 U S. C. 239b.

That section authorized the Secretary to take certain actions
when a person has been convicted of violation of Federal or State
narcotic drug | aws or has been a user of narcotics. It does not
prohi bit use of narcotics, nmuch | ess possession of narcotics, any
nore than it prohibits conviction of a narcotic drug | aw viol ation.

On a proper record which established wong possession of
narcotics the fault of the specification could have been cured by
striking the quoted words, but it is enphasized that 46 U S. C. 239b
shoul d not be referred to in a proceeding under R S. 4450 (46
U S.C 239).

One of the voyage records of MANHATTAN accepted in evidence
was an official |og book entry. This docunent recorded the renoval
of Appellant fromthe vessel by Sasebo police and subsequent notice
to the master that Appellant would not be aboard when the vessel
was to sail. O this, the Exam ner said, in his decision:

"This | ogbook entry was not nade in accordance with the
regul ations as set forth in Title 46, U S.C. Section 702. It was
adm ssible in evidence as a part of the ship's regul ar business
entries, but was given no weight by the Exam ner."

In this case, the only failure of conpliance with the statutes
dealing with official log entries seens to be the om ssion of the
acts required when a seaman is confronted with, or is entitled to
be confronted with, the entry. As has been said before,
"substantial "conpliance wwth the law is enough. Literal conpliance
I s obviously inpossible in the case of a seaman who deserts or
fails to join. Literal conpliance was inpossible in the instant
case when the seaman was forcibly renoved fromthe vessel by | ocal
authorities and never returned to the vessel. Literal conpliance
Is not required to achi eve substantial conpliance.

But this concept is inportant only when the consideration is

whet her the log entry, by itself, establishes a prima facie
case such as to shift the burden of proceeding.
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It does not nean that no weight may, or should be, given by an
exam ner to the docunent as probative evidence. There would be no
point in distinguishing between a log entry which established a

prima facie case and an entry which is adm ssible, although

not establishing a prima facie case, if it necessarily
followed that the latter type of docunent nust automatically be
al l oned no wei ght.

Any adm ssi bl e evidence may be gi ven wei ght by an exam ner.
The stricture is that his findings may not be based upon hearsay
alone. |If an exam ner chooses to give no weight to an adm ssible
log entry it nust be because of his independent eval uation of the
evi dence and not because of an idea that the failure of the | og

entry, in and of itself, to establish a prina facie case
nmeans that it nmust be given no weight at all.

Apart fromthe proof of Appellant's service upon his docunent
as a condition of enploynent, the only evidence relied upon by the
Exam ner for his findings in this case was a docunent which
purported to prove that Appellant had been convicted in a Japanese
court of having had hashish in his possession aboard MANHATTAN at
Sasebo, Japan.

The docunent, accepted as a consular record, is nerely a
certification by the vice consul that the translator of the
docunent appeared at the consulate, that the translator was known
to the consular officer, and that the translator had acknow edged
that she was the translator. The docunent does not support to be
a record in the office of the consul nor does it purport to be a
consular certification of a Japanese court record.

It does not, by itself, adequately prove that Appellant was
convicted in a Japanese court of possession of narcotics.

This case nust be distinguished fromthat decided in Decision

on Appeal No. 1769. In that case, the docunent used to prove
conviction in a Japanese court was identical, inits essentials, to
t he one used here. |In that case, however, the appellant admtted
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t hat he had been convicted in the Japanese court and tried to nmake
a collateral attack on the judgenent.

Here, Appellant did not appear for hearing, and adnmtted

not hi ng.
The docunent was admi ssible in evidence and was entitled to be
accorded weight by the Exam ner. |Insofar as it was the only basis

for the Examner's findings, it was hearsay al one and does not
support the findi ngs nmade.

Y

The charges in this case should be dism ssed, but w thout
prejudice. The record reasonably indicates that the errors are
correctible, with a reasonable possibility that the charges may be
found proved.

Unr easonabl e repetitions of action could be repugnant to the
| dea of due process, but when, as here, the errors are seen to be
correctible, especially since Appellant wants a new hearing, there

IS not reason not to permt a hearing de novo.

CONCLUSI ON

There is no question here of a remand. The hearing was held
i n Honolulu. The Examner is located in Seattle, Appellant lives
i n Vernont and wants a hearing in Boston. The findings of the
Exam ner nust be set aside and the charges di sm ssed, w thout
prejudice to renewal of proceedings. Renewal nust begin with
servi ce of new charges.

ORDER

The order of the Exam ner in this case is VACATED. The
findings are SET ASIDE. The charges are DI SM SSED, but w t hout
prejudice to renewal of an action to nove agai nst Appellant's
seaman's docunents.

W J. SMTH
Admral, U S. Coast Guard
Conmmandant
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Si gned at Washington, D. C., this 26 day of June 1969.

Charges and Specifications

Al l eging violation of 46 U S.C 239b invalid
Def ecti ve

Consul

Certification of foreign court records
D sm ssal of Charges

Wt hout prejudice, reason for
Evi dence

Aut henti cati on of docunent
Judgnent of conviction, foreign court
Log entries

Fi ndi ngs of Fact

Not supported by hearsay al one
Heari ngs

Remand after dism ssal of charges
Hear say Evi dence

Consi deration of by Exam ner
Forei gn judgnents
Hear say al one insufficient

Log Entries
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Admi ssibility of

Exception to hearsay rule

Failure to read to party

Literal conpliance with 46 U S.C. 702 inpossible
Prima facie case, establishnment of

Requi renments regardi ng

Substantial conpliance

Wei ght of

M sconduct
Al l eging violation of 46 U S.C. 239b
Nar coti cs

46 U. S.C. 239b not sole authority to proceed
Possessi on of does not violate 46 U S.C. 239b

Narcotics statute

Al l eging violation of 46 U S.C. 239b
Pri ma Faci e Case

Log entries, sufficiency of
Remand

Appr opri at eness of

**xx* END OF DECI SION NO. 1770 ****x
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