Appea No. 1769 - Leland O. DAZEY v. US- 9 June, 1969.

IN THE MATTER OF LI CENSE NO. 363734 NMERCHANT MARI NER S DOCUMENT NO.
Z-998941 AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Leland O DAZEY

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1769
Lel and O DAZEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 29 May 1968, an Exam ner of the United States
Coast CGuard at Houston, Texas revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as third mate on board the
SS BEAVER VI CTORY under authority of the docunent and |icense above
capti oned on or about 26 May 1967, Appellant, at Yokohamm, Japan,
wrongfully had in his possession marijuana.

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
speci ficati on.

The I nvestigating O ficer introduced in evidence voyage
records of BEAVER VI CTORY and a record of conviction of an of fense
I n a Japanese court.

I n defense, Appellant offered in evidence his own testinony.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

The entire decision was served on 26 August 1968. Appeal was
timely filed on 19 Septenber 1968. Although Appellant had until 15
January 1969 to add to or perfect his appeal, nothing has been
received since the original notice of appeal.

FI NDI NGS OF FACT

On 26 May 1967, Appellant was serving as third mate on board
SS BEAVER VI CTORY and acting under authority of his |icense and
docunment while the ship was in the port of Yokohoma, Japan.

On the date, Appellant was arrested by |local police on a
charge of possession of marijuana in violation of Japanese |aw. On
27 May 1967, BEAVER VI CTORY sail ed as schedul ed from Yokohans,
| eavi ng Appel | ant behi nd.

On 12 June 1967, Appellant was indicted in the Yokohama
District Court of Justice, charged with unl awful possession of
marijuana on 27 May. Appellant was convicted and sentenced in the
District Court, No. 9 CGrimnal Board, on 6 July 1967. Executive of
t he sentence was suspended for a period of three years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the findings of the Exam ner are
not supported by the evidence submtted.

APPEARANCE: Phi pps, Smth, Al exander & Herz, (Galveston, Texas, by
Charles B. Smth, Esqg.

OPI NI ON
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The naked assertion on appeal that the evidence does not
support the findings of an exam ner can only be constructed, in the
| i ght of standards |long set for adm nistrative proceedi ngs, as an
assertion that the findings are not based upon substanti al
evidence. (I take the position here that for |legal effect the term
(substantial"™ connotes "reliable" and "probative", since | do not
beli eve that evidence which is unreliable and w thout probative
val ue can be "substantial,") See, wth especial application to

t hese proceedings, O Kon v Roland, S.D., NY., 1965, 247 F.

Supp. 743. \When an appellant asserts only that there is a | ack of
substantial evidence to support an examner's findings and fails to
of fer one reason which would tend to indicate a defect, it can
scarcely be said that "grounds for appeal" have been stated within
t he nmeaning of 46 CFR 137.30-3(b). However, novel considerations,

I f not novel questions, seemto call for full review, especially
since a revocation is invol ved.

Attention nust first be given to a docunent introduced as
| nvestigating Oficer's Exhibit "C'. This exhibit tends to prove
t hat Appellant was indicated and convicted in a Japanese court of
possession of marijuana as alleged in the specification in the
| nstant case.

When offered by the Investigating Oficer it was identified
t hus:

“I would like to enter into evidence a certified copy of
a transl ation of the Japanese decision rendered in the
Yokohama District Court on the 12th of June 1967 and
certified to be a true copy and correct copy of such
judgenent [sic] by the Vice Counsel [sic] of the United
States." R-11,12.

Appel l ant' s counsel objected to adm ssion of the docunent on
t he grounds that:

(1) a foreign court judgnent is not entitled to credibility;
and

(2) there was no show ng that Appellant was accorded due
process under United States law. R-12,13.
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When t he Exam ner asked, "Isn't this the Consular's [sic]
report?" The Investigating Oficer replied "Yes, sir,"” and the
Exam ner announced, "It is the Consular's [sic] report."” R-14.

Appel | ant' s counsel decl ared:

“I't is only is not the Consular's [sic] report, it is
only a certification by the Consular [sic] that this is
the proper interpretation of a | egal docunent that
reports [sic] to be a certified copy of a judgenent
[sic]" R-14.

Exam ner of the Exhibit shows that it was not what the
| nvestigating Oficer offered it as, nor was it what the Exam ner
accepted it to be. It was not even what Appellant's counsel woul d
have allowed it to be.

The Exhibit contains three docunents. The basic, in Japanese,
is a formrunning to be equivalent of four letter sized sheets,
| npressively printed, with stanps and marks over the printed
portions,and with handwitten entries of four |lines overprinted by
stanps in a different color fromthat used in the stanps over the
printed matter.

The second docunent, of two typewitten pages, purports to be
a translation into English of the basic docunent. The translation
is certified to as a true and correct translation by a Japanese
enpl oyee of the U S. Coast Guard Merchant Marine Detail in
Yokohama. The translation indicates, anount other things, that the
basi ¢ docunent is a copy of a Japanese court record certified under
t he hand and seal of the clerk of the court.

The third docunent, which is in typical fashion affixed to the
ot hers under the seal of a U S. Consulate, recites only that the
transl ator of the basic docunent was known to the vice-consul and
had acknowl edge to that official that she had prepared the
transl ation.

The entire exhibit is not a docunent adm ssible in U S. court
proceedi ngs under 28 U . S.C. 1740. Neither is it an"affidavit" of
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soneone that a translation of foreign docunent is true and correct.
The "certification" by the translator is not sworn to; it is nerely
"acknow edge" that the translator did the translation.

However, the Exhibit was not such that the Exam ner mnust
necessarily have excluded it fromevidence. On his first statenent
t hat the docunents would be admtted, the Exam ner correctly stated
t hat, although there was hearsay, the weight, not the
adm ssibility, of the Exhibit would be in guestion.

I n discussing the effect of foreign judgnents, both counsel
and the Exam ner spoke |oosely, one in ternms of "full faith and

credit,” the other in terns of "prim facie case."

Wth respect to Federal court judgnents, the Exam ner decl ared

that a Federal court judgnent would establish a prinma facie

case. This is an unacceptabl e understatenent. |In a proceeding
such as this, as to any issue involved, a Federal Court judgnent is
conclusive if it is adverse to the appellant. (It is not
conclusive if in favor of the appellant because of the different
standards of proof in crimmnal, civil, and admnistrative

proceedi ngs.)

Wth respect to foreign judgnents the rule is divisible.
Except for cases under 46 U.S.C. 239b, in which Congress has
equated a State conviction to a Federal conviction and nade the
State judgnent of conviction conclusive, a "State judgnent" is a
“foreign judgnent"” under these proceedings. The "full faith and
credit"” clause does not directly apply because the parties to the
proceeding are not identical. 46 CFR 137.20-11/ recognizes this
distinction in declaring that a judgnment of conviction in a Federal
court is conclusive, while the judgnent of conviction in a State
court is not conclusive but "constitutes substantial evidence" when
the acts involved in the State crimnal proceedings are the sane as
t hose involved in the proceedi ng under 46 CFR 137. To say that the
State judgnent constitutes "substantial evidence" neans nore than

that it barely establishes a prim facie case.

Since there may be "substantial" evidence to the contrary
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all owed, this neans that the State judgnment does not only establish
a prima facie case but may al so be the foundation for
ultimate findings by an exam ner.

Judgnents of courts of other nations are not discussed in the
appl i cabl e Federal regulations. There is no need for such
di scussion. The Suprene Court has rul ed upon the effect of foreign
(other nation) judgnents in courts of the United States. 1In a
proceedi ng under 46 CFR 137 the effect of such judgnents can be no
| ess when, as distingui shed above, they are adverse to the
appel | ant .

In two | andmar k deci si ons handed down the sane day, the
Suprenme Court held that:

(1) Wihen a judgnent emanated froma court of a country
whi ch woul d review an Anerican deci sion on the
nerits of the case, the judgnent of the foreign
court was not conclusive upon a U S. court but was

“prima facie evidence only" (Hlton v Guyot
(1895), 159 U. S. 113); and

(2) When a judgnent emanated froma court of a country
whi ch woul d accept an Anerican decision as
concl usive, the foreign judgnent was concl usive on

U S courts (Ritchie v eMillen (1895), 159
U S. 235.

No i nvestigating need be undertaken here as to the status
accorded Anerican judgnents in Japan. Under the weaker situation
of the two Suprene Court holdings cited, a Japanese judgnent in the
I nstant case would, contrary to the argunent of Appellant's
counsel, have weight in an Anerican proceedi ngs. Also, when the
Exam ner gave his opinion that the foreign judgnent did not
establish a prina facie case he was wong, although he was
correct in saying that the evidence could be rebutted. Prelimnary
to a later discussion of this matter, it is noted that the Exam ner
in this case heard an attack by way of contrary evidence on the
wei ght of the Japanese conviction and specifically rejected
Appel lant's testinony on the collateral attack.

|V

It is held here that proof of conviction of an offense by an
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Anerican seaman in a foreign country for violation of |aw of that
country, when the seaman is anenable to action under R S. 4450 (46
U S C 239), especially when the offense would al so be an of fense

under U.S. law, is prim facie proof of "m sconduct” and is
"substantial evidence" upon which an exam ner nay base his
fi ndi ngs.

V

The question in this case is not precisely what the effect of
a foreign conviction is in a proceedi ng under 46 CFR 137 but
whet her there is substantial evidence that such a conviction
occurred. Had the proceeding term nated when the Investigating
O ficer rested his case, there m ght have been a question as to
whet her the vessel's record that Appellant had been detai ned by
| ocal police and Exhibit "C', analyzed above, constituted
substanti al evidence of the conviction and, hence, of the w ongful
possession of marijuana. This question need not be reached.

\

At this point it nmay be useful to summarize the chronol ogy of
t he proceedings in this case.

Appel l ant was served with the notice of hearing on 28 July
1967. The date of hearing was set, apparently with the consent of
Appel I ant, for 30 August 1967. Appellant stated at the tinme that
he desired professional counsel.

On 31 July 1967, Appellant advised the Investigating Oficer
t hat he had signed aboard a ship, bound for India. Wen the
heari ng opened on 30 August 1967 the Investigating Oficer noved
for a proceeding in absentia. The Exam ner denied this
application because:

(1) Appellant had announced that he was |eaving the
country before the hearing was to begin, and

(2) Appellant had stated that he wanted professional
counsel .

Whet her the Exam ner shoul d have proceeded need not be debated
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here; the fact is that he adjourned until Appellant m ght again be
| ocat ed.

It was not until 21 Decenber 1967 that the hearing was
reconvened, this time with Appellant and his counsel present. This
session ended, after the Investigating Oficer had presented his
case and rested, and after Exhibit "C' had been admtted into
evi dence over Appellant's counsel's objection, subject to the
comrents as to weight nade by the Examiner, with an

i ndefinite, sine die, adjournnment requested by Appellant's
counsel .

Appel | ant' s counsel announced at this tine that he m ght want
sone depositions taken in Japan. The Exam ner permtted this.

When t he proceedi ngs reconvened on 7 May 1968, no effort had
been made to present interrogatories to or to seek the evidence of
any person in Japan. At this tinme Appellant elected to testify in
his own behalf, in the presence of counsel.

Vi |

Under these conditions it seens unavoi dable that Appell ant
made an infornmed choice. By a sort of "confession and avoi dance"
he acknow edged the Japanese conviction and sought to persuade the
Exam ner that he had been "franed." The Exam ner, as trier of
facts, rejected Appellant's testinony as to the "franme." The net
result of all this was that on the entire record the Exam ner had
before himnot only the disputed case presented by the
| nvestigating Oficer but the acknow edgenent of Appellant that the
conviction which Exhibit "C' tended to prove had occurred.

Appel l ant had anple tinme to devel op any proof that he needed.
The "whol e" record shows that he was convicted in a Japanese court
of unl awful possession of marijuana in Japan. This is "m sconduct”
under R S. 4450.

ORDER

The order of the Exam ner dated at Houston, Texas on 27 My
1968, i s AFFI RVED.
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P. E£ TRI MBLE
Vice Admral, U S. Coast Guard
Acting Commandant

Si gned at Washington, D.C., this 9th day of June 1969.
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What constitutes

*xxxx  END OF DECI SION NO. 1769 *****
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