Appea No. 1768 - Francisco J. PEREIRA v. US - 26 May, 19609.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-817 784-D4 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Francisco J. PERElI RA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1768
Franci sco J. PEREI RA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 October 1967, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended
Appel l ant' s seaman's docunents for three nonths upon finding a
charge of m sconduct proved. The specifications found proved
all ege that while serving as a plunber/ machi ni st on board SS BO SE
VI CTORY under authority of the docunent above captioned, Appellant:

(1) on or about 2 Cctober 1967, while the vessel
was at sea, failed to obey an order of the
master to return to hima copy of a letter;

(2) on or about 3, 4, 5, 6, 9, 10, 11, 12, 13, 14,
and 15 Cctober 1967, failed to performduties
at sea;

(3) on or about 2 Cctober 1967, wongfully created
a di sturbance at sea; and
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(4) on or about 2 Cctober 1967, failed to obey an
order of the nmaster not to use certain toilet
facilities on the ship.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of three wtnesses and voyage records of BO SE VI CTCRY.

I n defense, Appellant offered in evidence his own testinony,
that of two witnesses, a shirt, and a nedical record.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then, on 14 Decenber 1967, entered
an order suspending all docunents issued to Appellant for a period
of three nonths.

The entire decision was served on 5 April 1968. Appeal was
tinmely filed on 26 April 1968. Appellant had until 18 Novenber
1968 to perfect his appeal, but has offered no additional grounds
to those stated in his original notice.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a
pl unber/ machi ni st on board SS BO SE VI CTORY and acti ng under
authority of his license while the ship was at sea.

On 2 Cctober 1967, after a conplaint had been nade to the
master of BO SE VI CTORY that Appellant, who was occupying a roomin
the area of the living quarters assigned to the |icensed engi neers,
was using toilet facilities assigned to the exclusive use of the
| i censed engi neers, the nmaster issued a witten order that
Appel | ant, and another unlicensed person simlarly quartered, were
not to use those facilities but were to use those set aside for the
unlicensed crew. Wthin a few hours of the service of this witten
order upon him Appellant was found using the prohibited
facilities.
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When conplaint of this fact was reported to the nmaster,
Appel | ant was summobned to the master's office. Since Appellant was
at di nner when he received notice of the sumons, he waited until
he had finished dinner and had called the other two unlicensed crew
del egate to acconpany him (Appel lant hinself was the third
del egate), before repairing to the master's office.

Present at this neeting were the three del egates, the naster,
the chief and first assistant engineers, the chief nate, and the
chief electrician, who had been the other person to whomthe order
had been given.

Appel l ant first denied that he had received the naster's
witten instruction, then admtted that he had received it while
denying that he could recall who gave it to him later admtting
t hat he had been given the witten order by the chief engineer, but
ultimately declaring that he did not consider a witten instruction
of the master not to use one facility but only to use another to be
an order.

Appel | ant was presented with the master's copy of the order.
Thi s paper Appellant passed to the other delegates for their
| nspection. Wen they had examned it and returned it to him
Appel | ant asked the naster whether the witten notice was an order.
The nmaster replied that it was and asked for return of the
docunent. Appellant refused to give it to him stating that he
wanted it for hinself.

Several tines the naster told Appellant to return the docunent
to him Appellant did not, but left the roomand headed toward the
| adder. The nmaster followed him demandi ng the docunent. As
Appel | ant was putting the docunent into his trouser pocket the
master made a physical effort to recover it. Appellant then asked
t he master whether he had been given a "direct" order to return the
paper. Wen the nmaster stated that it was, Appellant surrendered
the docunent. Fromthe tinme of the master's first demand for his
copy of the order to its surrender by Appellant about five m nutes
had el apsed and at |east five separate demands had been nade.

Later that night Appellant called a union neeting of the
unl i censed crew, at which he conplained that the master had hit him
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and hurt him Both the other del egates who had been at the
master's office at the confrontation were present at the neeting.

The next day Appel |l ant conpl ai ned that he was hurt and call ed
for the chief mate. The mate found no unusual synptons, saw no
brui ses on Appellant's body, and pronounced himfit for duty.

Appel | ant was summoned to the master's office to be read a
"l oggi ng" about his conduct. Appellant refused to appear,
declaring that he was incapable of noving and that he was afraid to
go to the nmster.

Appel | ant never worked again up to the end of the voyage. The
master, who did not deign to go to Appellant's quarters, did have
the other unlicensed crew del egates read the lengthy log entries to
Appel l ant and give hima copy during this hiatus up to the end of
t he voyage.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant's position may be reduced to two:

(1) he was deni ed due process, and

(2) the Exam ner did not give proper weight to Appellant's
evi dence.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

As | construe Appellant's first ground for appeal, as stated
in his initial notice of appeal but not el aborated upon in any
|ater filing, it may be reduced to these el enents:

(1) Appellant did not have | egal counsel at his hearing, and
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(2) Appellant was inproperly denied a change of venue from
San Francisco to Jacksonville, Florida, for his hearing.

As to the denial of transfer of venue to Jacksonville, Florida,
even little need be said. This was a case in which |ive seamen
W t nesses, who mght go to sea or go hone, were ready in the
ant echamber to be heard.

An automatic transfer of venue to Jacksonville, Florida, would
obvi ously have frustrated the purpose of these proceedings. The
W tnesses sitting in the anteroom m ght never have been heard.

In fact, however, Appellant consented on the record to
proceedi ng at San Francisco after it had been pointed out that his
own W tnesses were waiting.

In the sane way, Appellant's conplaint about |ack of
representation at the hearing is untinely. After sone discussion
of the failure of Appellant's chosen representative to appear and
of the expected novenents of the ship, Appellant said:

“I'"' mnot pleading guilty or anything, but if | could go
ahead with the case and if it don't cone out the way | kind of
feel, | can appeal." R-5.

Appel | ant has, and has exercised his right to appeal, but he cannot
be heard to clains denial of due process because of his own
el ection to proceed w thout representation.

|V

Appel | ant conpl ains that the Exam ner did not believe him but
bel i eved instead the w tnesses who appeared against him It is
fundanmental that the Exam ner is the judge of credibility. Since
the wi tnesses whom he believed were not inherently incredible,

t here was substantial evidence to support his findings.
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It may be noted, nevertheless, that one of Appellant's
contentions is that he was the object of prejudice because he was
a uni on del egate, but one of the wtnesses against himas to the
events in the master's office was al so a del egate, and neither of
Appel l ant's wi tnesses (one of whom was a del egate) corroborated his
version of the events which they w tnessed.

This contention of Appellant is without nerit.

CONCLUSI ON

There was no denial of due process in this case and the
findings of the Exam ner were based on substantial evidence.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 14 Decenber 1967, i s AFFI RVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 26th day of My 1969.
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