Appea No. 1764 - CharlesR. SCHMIDT v. US - 16 May, 1969.

IN THE MATTER OF LI CENSE NO. 320000 MERCHANT MARI NER S DOCUMENT
Z-288617 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Charles R SCHM DT

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1764
Charl es R SCHM DT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 June 1967, an Exam ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for seven nonths plus six nonths on ei ghteen nonths'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as second
mat e on board SS AMERI CAN TRAPPER under authority of the docunent
and |icense above captioned, on or about 22 February 1967,
Appel | ant, at Hoboken, N. J.:

(1) assaulted and battered another nenber of the
crew, one Calvin L. Singletary, and

(2) <created a disturbance by resisting arrest by
Hoboken, N. J. police officers.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.
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The I nvestigating Oficer introduced in evidence voyage
records of AMERI CAN TRAPPER, the testinony of a Hoboken, N J.,
police officer, and the deposition of Calvin L. Singletary.

Appel l ant offered no evidence in defense, but the
| nvestigating Oficer presented a sworn statenent which Appell ant
had asked himto present.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concluded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of seven nonths plus six
nont hs on ei ghteen nonths' probation.

The entire decision was served on 20 June 1968. Appeal was
tinely filed on 26 June 1968, and was perfected on 17 February
1969.

FI NDI NGS OF FACT

On 22 February 1967, Appellant was serving as second mate on
board SS AMERI CAN TRAPPER and acting under authority of his |icense
and docunent while the ship was in the port of Hoboken, N J.

On the date in question, Appellant returned to his ship after
dri nki ng ashore and, when he had gone to the officers' saloon with
Calvin L. Singletary, assaulted and battered Singletary by striking
him Wen | ocal police cane to the vessel to arrest Appellant he
resisted arrest. It required five police officers to subdue him
and get himoff the ship.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the evidence is not sufficient to
support the finding of the Exam ner, and that the order of
suspensi on i s excessi ve.

APPEARANCE: Standard, Weisberg, Heckerling & Rosow, New York, N
Y., by Arron J. Balley, Esq.
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OPI NI ON

When Appell ant attacks the Exam ner's findings as unsupported
by the evidence he starts fromuncertain grounds. He deliberately
chose not to appear for hearing, and the evidence adduced in his
behal f was presented by the Investigating Oficer at his request.

Thi s need not have been done. Neither did the Exam ner have
to notify Appellant that the testinony of Singletary was to be
t aken by deposition, once Appellant chose not to appear for
hearing. The Investigating Oficer has no duty to produce or offer
evi dence which a party deigns not to offer for hinself, nor is a
person charged entitled to be notified of dates, tines, and pl aces
of proceedi ngs when he has chosen not to appear at the tinme and
pl ace specified for hearing.

The sole ground for attack on the evidence upon which the
Exam ner relied for his findings is that no adequate notivation on
the part of Appellant was established by the testinony of the
victimw tness.

Knowl edge of a notive may be useful to an investigator trying
to discover the identity of an unknown perpetrator of an act. No
notive need be established, however, for the perpetrator of an act
who is identified by a reliable eyew tness as having done the act.
Singletary's testinony, inherently plausible, was accepted by the
Exam ner. It thus becones irrel evant to consider why Appellant did
what he did.

It may al so be said that had the Exam ner been faced with two
ot herwi se equal ly probabl e versions of an event he m ght have
| ooked to a person's notive or lack of it to determ ne which was
nore probable. Here, the Exam ner had the sworn testinony of
Singletary, evidence of Singletary's injury, and testinony of a
police officer as to Appellant's viol ence, against a second hand
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deni al that Appellant had been the aggressor. The choice was easy
to nmake and is easy to support on appeal.

Appel | ant protests the severity of the order, pointing to his
relatively good record, with no action against his docunent in the
| ast seventeen years.

The Tabl e of Average Orders, at 46 CFR 137.20- 165, shows a six
nont h suspension for a first offense of assault and battery, and
Appel | ant was found not only to have conmtted assault and battery
but to have forcibly resisted five policenen. The Exam ner's order
IS not unreasonable and there is no reason to disturb it.

ORDER

The order of the Exam ner dated at New York, N Y., on 22 June
1967, i s AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 16th day of My 1969.

| NDEX  ( SCHM DT)

Assault (including battery)
Mbti vati on need not be established
Heari ngs

Absence from
Mot i vati on need not be established
| nvestigating Oficer has no duty to adduce evi dence on behal f
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of person charged not appearing for hearing

Taki ng of wi tness' deposition when person charged fails to
appear

When person charged fails to appear, no duty to notify him of
dates, tinmes and places of processing

| nvestigating Oficer

No duty to adduce evidence in behalf of party not appearing
for hearing

M sconduct
Mbti vati on need not be established
O der of Exam ner

Assault and battery, appropriate for
Commensurate with of fense

Cunul ative of fenses, effect of

Not di sturbed when appropriate

Revocati on or suspension

Basi s of

Cunul ati ve offenses as justifying

For assaul t, appropriateness of order
Hel d not excessive

M sconduct as grounds for

*xxxx  END OF DECI SION NO 1764 ****=*
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