Appeal No. 1761 - Michagl J. RAFANELLI v. US- 1 May, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO. Z-271622 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: M chael J. RAFANELLI

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1761
M chael J. RAFANELLI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(f) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 31 July 1968, an Exam ner of the United States
Coast Guard at San Francisco, California, revoked Appellant's
seaman's docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as carpenter
on board SS W NTHRCP VI CTORY under authority of the docunent above
capti oned, on or about 23 January 1968, at Pusan, Korea, Appellant:

(1) assaulted and battered another crew nenber, one Jacovis
Bi skinis, wth a piece of pipe;

(2) assaulted and battered Biskinis with a hamer;
(3) threatened bodily harmto Biskinis;

(4) assaulted and battered another crew nenber, one Dall as
Wenn, with fists;
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(5) assaulted and battered Dallas Wenn with a hammer; and

(6) on 24 January 1968, at Pusan, Korea, threatened the life
of Bi skinis.

At the hearing, Appellant was elected to act as his own
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of four w tnesses, a voyage record of WNTHROP VI CTCORY, and a
sketch showi ng a partial deck plan on which w tnesses |ocated
events testified to.

I n defense, Appellant offered in evidence his own testinony.

The Exam ner caused to be entered in evidence Oficial Log
Book records including two sworn statenents nade by w tnesses who
were not present at the hearing.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appel |l ant.

The entire decision was served on 5 August 1968. Appeal was
tinely filed on 8 August 1968. After delivery of the transcript of
proceedi ngs to Appellants, he had until 2 January to file further
appel | ate docunents. Although he was so specifically advised on 5
Novenber 1968, no further material has been received.

FI NDI NGS OF FACT

On 23 and 24 January 1968, Appellant was serving as carpenter
on board SS WNTHRCP VI CTORY and acting under authority of his
docunent while the ship was in the port of Pusan, Korea.

At about 1000 on 23 January 1968, Jacovis Biskinis, an AB

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20R%201680%20-%201979/1761%20-%20RAFANELL|.htm (2 of 11) [02/10/2011 10:13:59 AM]



Appeal No. 1761 - Michagl J. RAFANELLI v. US- 1 May, 1969.

seaman, was carrying his mattress down the passageway from his
quarters toward the watertight door |eading outside. He asked
Appel | ant to open the watertight door for him Verbal abuses was
exchanged. Appellant took the dogging wench, a |ength of pipe
about 18 inches long, which was readily available at the watertight
door, and hit Biskinis on the head with it. A scuffle foll owed,
with Biskinis able to restrain Appellant. Biskinis returned to his
room A roonmate, Dallas Wenn, also an AB seaman was there.

Appel l ant went to his room nearby, and obtained a wedge
hammer. He proceeded to Biskinis's room the door of which was
partially open. Appellant directed obscenities at Biskinis,
threatened to kill him and tried to force his way into the room
Wenn resisted the entry, and then cane out to struggle with
Appel l ant. Appellant struck Wenn with his fists and with the
hammer. Wenn's lower front teeth were | oosened by one of the
bl ows. Wenn subdued Appellant, while calling for ship's officers.
Arrival of officers quelled the disturbance.

On the next day, when several crew nenbers, including
Appel | ant Bi skinis, Wenn, and two others, were on their way to a
hospital ashore, Appellant threatened Biskinis, telling himthat he
woul d "get hinf, and that he woul d never get off the ship alive.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) ~certain purported eyew tnesses were not on board the
vessel at the tinme of the incidents of 23 January 1968;

(2) Appellant did not tell all at the hearing about an
epi sode involving the nmaster and the chief mate on an
earlier occasion;and

(3) the master and the chief mate were really the "key
Wi tnesses" in this case. [It is noted that neither the
master nor the chief mate testified at the hearing.]

APPEARANCE: Appel l ant, pro se.
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OPI NI ON

Appel |l ant' s asserted grounds for appeal could be rejected as
not stating recogni zed grounds, but since Appellant represented
hi nsel f both at hearing and on appeal sonme comment may be
appropriate to show why the appeal nust be rejected. Brief review
of the proceeding may be exenpl ary.

When Appellant's hearing began on 14 February 1968, he had
al ready, five days earlier, been advised of his right to counsel.
When he appeared for hearing wthout counsel, the Exam ner on his
own notion, and despite the facts that the Investigating Oficer
had |ive wtnesses waiting, and that Appellant had been evasive and
m sl eadi ng abut his future hospital comm tnents, adjourned the
hearing to the next day so that Appellant could obtain counsel.
The next day, Appellant declared that he could not obtain
satisfactory local representation and asked for two weeks to obtain
a |lawer from New York. The Exam ner denied a two week del ay but
consented to a one week delay, on condition that two wi tnesses who
appeared to be unavail able a week | ater woul d be heard four days
| ater. He declared that if Appellant were not represented by
counsel by that tinme Appellant would have, if he w shed
cross-exam nation of those witnesses, to undertake it on his own

and leave it to counsel to attenpt their recall. In fact, when the
hearing resuned, it had been | earned that one of the two "going"
W tnesses would still be available, and only the other was heard.

Appel |l ant then decided to proceed w thout counsel.

Appel l ant had three tines been advised of his right to
subpoena w tnesses and had tw ce been told of his right to take
testinony from absent w tnesses by deposition.

Utimtely Appellant, despite statenents on the record as to
what he wanted to prove and coul d prove, proceeded, as noted above,
Wi t hout counsel, did not ask to have any wi tness placed under
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subpoena, and did not ask for depositions to be taken.

When the Exam ner noted that there was al ready avail abl e an
affidavit of a person whom Appellant had identified as a desirable
Wi tness, he made it part of the record on his own notion. (The
affidavit is not too helpful to Appellant.)

This recital nust not be construed as setting a standard of
proceedi ng which exam ners nust follow. It is given nore as a
sanpl e of how far an exam ner can go in hunoring an obfuscatory
person charged without losing his tenper. One specific incident
may be signaled out. On the first day of hearing, when the
Exam ner proposed an adjournnment to 0930 the next day for
Appel l ant's benefit (to obtain counsel), Appellant declared that he
had to be at the U S.P.H S. Hospital at 0900 the next day, and
could not appear. This obstruction eventually boiled down to an
adm ssion that he had no appointnment at the Hospital the next day
at any time, but wished to be at Bakerfield, California (not his
honme address) the next afternoon.

As stated before, the Exam ner | eaned over backwards to
accommodate this Appellant, before he firmy placed proceedi ngs
under control. It is stressed here that exam ners need not yield
to dilatory clains which lack nerit. Due process does not include
the right to frustrate proceedi ngs on neretricious grounds.

| nsofar as Appellant's specific statenents on appeal can be
accepted as grounds for appeal, they are resolvable into two
frames:

(1) the Examner's findings are not based on substanti al
evi dence, because the Exam ner accepted as basis for his
findings testinony which was in conflict with that of
Appel I ant' s, and

(2) evidence was sonmehow suppressed at the hearing which
shoul d have been presented, thus resulting in denial of
due process.
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To look to this second itemfirst, it is seen that the
evi dence cl ained to have been suppressed at the hearing falls into
two cl asses:

(1) evidence which Appellant hinself failed to give, and

(2) evidence which "key w tnesses" m ght have given, except
that they were not call ed.

These two cl asses actually coal esce into one. Appellant
darkly intimtes that he could have said nore about an epi sode
i nvol ving hinself, the master, and the chief mate, which occurred
when the voyage first started. Appellant gives no reason why he
failed to give this evidence, and even if he had, its relevancy is
nowher e shown.

In the sane way, the statenent that the master and chief nate
were "key w tnesses" is neaningless.

It 1s true that the unsupported statenents on appeal show no
rel evancy to the instant case. More inportant, the assertion does
not pertain to a position taken before the Exam ner. In the
absence of any show ng of "newly discovered evidence," there is
nothing to be considered on appeal other than matters rai sed before
an exam ner on the record at the hearing.

An exam ner's findings cannot be attacked on grounds of issues
avai l able at the tine of hearing but not raised at hearing.

In this connection it is noted that at the hearing Appell ant
cross-exam ned and argued with one witness seeking to obtain an
adm ssion that the wi tness had not been present aboard the ship at
the time of the actions which he had testified to have observed.
The wi tness renmai ned unshaken both by cross-exam nation and by
ar gunent .

When the Appellant testified hinself he presented no evidence
tending to prove that wtness had not been aboard the ship as he
said he had. In two docunents filed on appeal Appellant still
asserts that the witness was not on the ship.
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In this instance, Appellant opened the question by his
treatment of the witness, but did not raise an i ssue because he
of fered no evidence before the Exam ner which would tend to prove
that the witness had been aboard the ship at the tinme he said he
was. Even a reiterated naked statenent on appeal that the w tness
was not present at the tinme of the event is of no value. The
principle stated above still applies.

Appel |l ant attacked the credibility of a wtness before the
Exam ner. He intimated by tactics on cross-exam nation the he
I ntended to show that the witness had not been aboard. He offered
no evidence on the matter, however, and thus did not raise an issue
before the Examiner. H's repetition of assertions, on appeal, that
t he purported eyewi tness was not aboard avails nothing. Here
again, it is enphasized that even if evidence tending to prove the
assertion were offered on appeal, it would not be "newy
di scover ed" evi dence.

Except in the case of clear error or newy discovered
evidence, it is not the function of appellate action under 46 CFR
137 to review matters that were not of record before the exam ner
at hearing.

V

Wth respect to the argunent reducible to a claimthat the
evi dence accepted by the Exam ner was insufficient to support
findings, it is first observed that the Exam ner's "Opinion" shows
careful exam nation of the conflicts which appeared in the
testinony. He noted the basic consistency of the testinony of the
W t nesses produced by the Investigating Oficer. |In the two
affidavits he saw a sim | ar basic consistency, and with respect to
that of the man whose testinony Appellant had decl ared woul d be
especially favorable to him he noted a failure to contradict and
critical evidence of the other witnesses and a |lack of strength in
any corroboration of Appellant's own version. As to Appellant's
own testinony, the Exam ner perceived, in effect, that many details
served as partial adm ssions that were consistent wth the
testinmony of the witnesses against him and that other details were
j ust not persuasi ve.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20R%201680%20-%201979/1761%20-%20RAFANELL|.htm (7 of 11) [02/10/2011 10:13:59 AM]



Appeal No. 1761 - Michagl J. RAFANELLI v. US- 1 May, 1969.

One instance in Appellant's testinony nmay be cited, not
referred to by the Exam ner in his "Opinion," which indicates the
gquality of the explanations which he gave to refute the testinony
of others. There was testinony fromtwo w tnesses, partially
corroborated by that of a third, that on the occasion of entering
a notor vehicle to return to the ship fromthe hospital, Appellant
threatened to throw acid in Biskinis's face.

Appel | ant "expl ai ned" the remark by stating that it was nade
on anot her occasi on when he was wal king down a street in Pusan with
a shi pmate, and passed a Korean who had severe burns or scars on
his face. The remark was made about the Korean, Appell ant
asserted. He asserted also that he said nothing about "acid" in
the face, but about "ashes" in the face.

Testinony like this can be seen as justifying, if such
justification is needed, an examner's granting little credence to
what he has heard.

At any rate, fromthe evaluation given to the evidence by the
Exam ner, it can be seen that he did not assign or deny weight to
t he evidence wi thout deliberation and consideration.

\

The Examner is the trier of facts. As such he is the judge
of the credibility of wtnesses. This function is of especi al
| nportance when there are several w tnesses whose testinony may
result in mnor discrepancies arising fromthe fact that the
W tnesses are testifying fromphysically different points of view
and with varying degrees of interest in or attention to an event.
When an exam ner has deci ded what weight to give to the evidence
and has made his findings accordingly, the sole test on reviewis
whet her the evidence upon which he based his findings is
"substantial ."

"Substantial" evidence is, admtted, of a quality such that
reasonabl e men m ght disagree in evaluation as agai nst other
evi dence. There can thus be substantial evidence on both sides of
a controverted issue. Wen the Exam ner has assayed the materials
presented to him the test then is not whether a reviewer woul d
have made the sane findings had he been the trier of facts.
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O Kon v Rol and, DC SD NY (1965), 247 F. Supp. 743.

It follows fromthis that the function of the reviewer is not
to reassay as between two bodies of conflicting evidence, but to
assay only that accepted by the trier of facts to see whether it is
"substantial." To say that the evidence is not "substantial"
requires that the evidence be found to be so intrinsically
unreliable and unbelievabl e that no reasonable man coul d accept it
as the basis for findings.

It is obvious that the test is net in this case, and it may be

said, obiter, that any other findings by the Exam ner m ght
have verged on the opposite formof error.

CONCLUSI ON

There is no reason to disturb the findings or order of the
Exam ner. The order of revocation is appropriate because of the
nature of the violence of Appellant's conduct.

ORDER

The order of the Exam ner date at San Francisco on 31 July
1968, is AFFI RMVED.

WJ. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 1st day of May 19609.

| NDEX

Appeal s,

Exam ner's estimate of credibility, review of
Fi ndi ngs of Exam ner, wei ght of
Limtations on review
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Limted to matters raised at hearing, clear error and newy
di scovered evi dence

Sone evidence required to raise an issue

Unsupported allegations not in record, insufficient

Findings of credibility

Revi ew of
Fi ndi ngs of fact

Evi dence needed to support

Not di sturbed when based on substantial evidence
Requi rement of substantial evidence

Revi ew of

Sone evidence required to raise an issue

Wei ght of, appeal

Subst anti al evi dence

Not present when no reasonable nman woul d accept it as basis
for findings
Present when reasonabl e nen m ght disagree in eval uation

Test i nony

Conflicting

Conflicting, to be weighed by exam ner
Credibility determ ned by Exam ner

Di screpanci es, m nor

Wt nesses

Conflicts in testinony resol ved by Exam ner
Credibility judged by Exam ner

Credibility of

Credibility of, evaluated on appeal

M nor di screpanci es

Rej ection of testinony upheld

*x*x** END OF DECI SION NO. 1761 ****x
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