Appeal No. 1756 - Mark B. ADDITION v. US - 20 March, 1969.

I N THE MATTER OF LI CENSE NO. 312 444
MERCHANT MARI NER S DOCUMENT NO. Z-137072-D-1
AND ALL OTHER SEANMAN S DOCUNVENTS

| ssued to: Mark B. ADDI TI ON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1756
Mark B. ADDI TI ON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regul ations 137.
30- 1.

By order dated 20 June 1967, an Exam ner of the United States
Coast Guard at Gal veston, Texas, suspended Appellant's seaman's
docunents for six nonths outright plus three nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
Speci fications found proved allege that while serving as a third
assi stant on board SS NORI NA under authority of the docunent and
| i cense above captioned on or about 16 April 1967, Appell ant
wrongfully had whi skey in his possession and wongfully becane
| nt oxi cat ed.

At the hearing, Appellant elected to act as his own counsel.
The Exam ner entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence voyage
records of NORINA and the testinony of the master and the second
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assi stant engi neer of the vessel.

I n defense, Appellant offered in evidence his own testinony.
At the end of the hearing, the Exam ner rendered a witten decision
i n which he concluded that the charge and two specifications had
been proved. The Exami ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths outright
plus three nonths on twel ve nonths' probation.

The deci sion was not served until 28 June 1968. Appeal was
timely filed on 5 July 1968. Although Appellant's counsel
requested a transcript of the record and was provided with a copy
on 1 August 1968, no further perfection of appeal has since been
made.

FI NDI NGS OF FACT

On 15 April 1967, Appellant was serving as a third assi stant
engi neer on board SS NORI NA and acting under authority of his
| i cense and docunent while the ship was in the port of Pal erno,
Italy.

Si nce Appel |l ant had asked the master, on 14 April, to see a
doctor, the nmaster had obtained one and the chief mate and the
doctor went to Appellant's roomat sone unspecified tinme on 15
April. Appellant was found intoxicated in his bunk. Shortly
thereafter the master went to the room and al so saw Appel | ant
I ntoxicated in his bunk. The master saw enpty whi skey bottles and
another half full. The remaini ng whi skey was poured down the
drain. A search of the quarters produced no nore intoxicants.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that:

(1) the findings are contrary to the law and the facts, and
(2) the order is excessive

APPEARANCE: Levinson & Friedman, of Seattle, Wash., by Robert
D. Duggan, Esq.
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OPI NI ON
I

Counsel refers to no "law' to which the findings of the
Exam ner are contrary, and I amaware of no law to which findings
of fact could be contrary unless possibly it were urged that the
findings were not predicated upon substantial evidence. Since the
findi ngs which supported the specifications were based upon
credi bl e eyewitness testinony and a cont enporaneous voyage record
of the vessel, such an argunent nust be rejected.

Simlarly it has been said that the findings are contrary to
"fact". Facts are nmade known to an exam ner through the
presentation of evidence. |If the argunent here is to be construed
as contending that the Examner's findings of fact are contrary to
the evidence, the rule in admnistrative proceedings is that the
trier of facts evaluates the evidence, even when there is conflict.
The di sposition stated in | above is still applicable. Wen the
trier of facts, here the Exam ner, chooses between conflicting
bodi es of evidence, the only question on review is whether the
evi dence which persuaded himto his findings is " substantial,"”
wi t hout regard to the evidence which he has regard to the evidence
whi ch he has rejected. Here, it is repeated, the evidence accepted
I s substantial, and the argunent nust be rejected.

In addition, it nmay be pointed out that the facts of
possession of liquor on board an the intoxication of Appellant are
nor disputed in this case. Wile the master spoke only of two
enpty bottles and one half full, Appellant declared that he had
four bottles and nust have drunk three and one half. Wile he
claimed to have purchased and drunk the whi skey for use as a
pai n-killer (because he had run out of a supply of al nost five
t housand non-prescription tablet pain-relievers), the Exam ner
correctly expressed the opinion that this did not justify the
admtted bringing of the |iquor aboard the ship.

As to the all eged excessiveness of the order of suspension in
this case, it mght be that under sone circunstances a single
| nproper possession of |iquor aboard ship mght not nerit a
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suspension of six nonths. But the Examner's order in this case
was the m nimumthat he coul d inpose.

Appel | ant was al ready on probation and the instant offense was
a violation of the probation. The Exam ner was thus required to
| npose the six nonths' suspension previously ordered. |If the
Exam ner had not additionally given Appellant a suspension of three
nont hs on twelve nonths' he would have, in effect, given Appellant
nothing for this offense at all.

What Appel |l ant has been given, for the instant offense al one,
I s a suspension of three nonths on twelve nonths' probation. This
I S not excessive.

Y

Thor ough sone di sorder in the nunbering of the original
specifications and the possi ble m sreading of the voyage records of
NORI NA, the Exami ner found ultimtely, w thout coment, that the
al l egations of the two specifications found proved were proved as
of "on or about 16 April 1967." More specific findings of the
Exam ner were to the effect that the events set forth in ny
Fi ndi ngs of Fact occurred on 16 April 1967. The evidence is
concl usive that they occurred on 15 April 1967.

Since this date is well within the "on or about"” provision of
t he specification, and since tinme was not of the essence, after the
di sm ssed specifications as to failure to performduties had been
found" not proved," there is no possible fault in nmy finding
specifically that the m sconduct by the evidence occurred on 15
April 1967.

CONCLUSI ON

It is concluded that Appellant was wongfully in possession of
| nt oxi cants aboard SS NORI NA on 15 April 1967.

ORDER

The order of the Exam ner dated at Gal veston, Texas, on 20
June 1967, is AFFI RVED
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P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 20th day of MARCH 1969.

Charges and Specifications

Date sufficiently all eged
"On or about™

Proof not limted to

Suf ficiency of

Variance w th proof

Dat e of offense
Sufficiently all eged

Evi dence
Conflicts in testinony resolved by exam ner
Creditabl e eyew tness testi nony and a cont enpor aneous
voyage record as substanti al
Exam ner has duty to wei gh
Sufficiency of

Exam ners

Conflicts of evidence, resolved by
Evi dence, duty to eval uate
Evi dence". duty to wei gh

Fi ndi ngs of Fact

Credi bl e eyewi tness testinony and a cont enpor aneous
voyage record as substantial evidence

Evi dence needed to support

Must be based upon substantial evidence
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Not di sturbed when based on substantial evidence
One day different fromspecification not fatal error
Uphel d if supporting evidence is substantial w thout
regard to rejected evidence

Variance with specification not fatal

| nt oxi cating |iquor

Possessi on of
Use of whiskey as pain killer does not justify bringing
| i quor aboard

M sconduct
Use of whi skey as pain killer does not justify bringing
| i quor aboard

O der of exam ner

Commensurate with of fense

Hel d not excessive

Not excessive for intoxication and wongful possession of
| i quor

Prior probationary suspension included

Suspensi on on probation properly added to

Viol ati on of probation necessitates suspension

Pr obati on

Revocati on of
Viol ati on of necessitates suspension
**x** END OF DECI SION NO. 1756 *****

Top
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