Appea No. 1755 - John J. Ryan v. US - 18 March, 1969.

I N THE MATTER OF LI CENSE NO. 358942 MERCHANT MARI NER S DOCUVENT
AND ALL OTHER SEAMAN S DOCUMENTS NO. Z-1225044
| ssued to: John J. Ryan

DECI SI ON OF THE COMVANDANT
1755
John J. Ryan

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 7 August 1967, an Exam ner of the United States
Coast Guard at New Ol eans, Lousi ana suspended Appellant's |icense
and seaman's docunents for six nonths on twelve nonths' probation
upon finding himguilty of negligence. The specification found
proved all eges that while serving as a third assistant engi neer on
board the United States SS ANNI STON VI CTORY under authority of the
docunent and |icense above described, on or about 26 May 1968,
Appel l ant did while standing his routine sea watch between the
hours of 0000 and 0400, negligently allow fuel oil to be punped on
deck aft dueto overflow ng nunber five center double bottomtank
while transformng fuel oil to it from nunber one port double
bott om t ank.

At the hearing, appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
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of a wtness who did not identify hinself. (R5). Shortly before
he called this witness, the Investigating Oficer stated "I would
like to call the Chief Engineer" (R5). The witness was addressed
as "M . Rodener" by the Investigating Oficer and as "Chief" by
counsel for the Appellant. (R-8) The index to the record of
proceedi ngs indicates the testinony of Herman L. Rodener, Chief
Engi neer to be at pp 5-9 of the record and in the record of the
hearing held on 15 June 1957 in the matter of the |Iicense and
Merchant Mariner's docunents issued to Tinothy A Chichester,

Her man Ludwi g Rodener identified hinself as the Chief Engineer of
the ANNI STON VICTORY. It is clear fromthe above that the w tness
I ntroduced by the Investigating O ficer was Herman L. Rodener,
Chi ef Engi neer on board the ANNI STON VI CTORY on 25 and 26 May 1967.

The I nvestigating Oficer with the concurrence of Appellant's
counsel introduced into evidence the record of the aforenentioned
hearing in the Matter of the |icense and Merchant Mariner's
docunent issued to Tinmothy A Chichester. At that hearing which
| mredi ately preceded the one herein considered on appeal, the
Exam ner found that M. Chichester while serving as Third Assi stant
Engi neer on board the ANNI STON VI CTORY under authority of his duly
i ssued license, did on or about 0000 on 26 May 1967 wongfully
di sobey a direct order fromhis superior officer, the Chief
Engi neer, to tell his relief watch officer, the Appellant, to check
t he sound tube pipe to nunber five (5) center double bottom fuel
oil tank and also the fuel oil indicator for this tank a the tine
fuel oil fromthe port nunber one (1) double bottomtank was being
transferred into the center double bottom nunber five (5) tank.

I n defense, Appellant testified in his own behalf.

The Exam ner on 7 August 1967 rendered a witten decision in
whi ch he concl uded that the charge and specification had been
proved. The order entered suspended all docunents issued to the
Appel l ant for a period of six nonths on twelve nonths' probation.

The entire decision was served on the Appellant at New York on
18 August 1967. Appeal was tinely filed on 14 Septenber 1967.
Al t hough Appellant had until 15 April 1968 to perfect his appeal,
no matter in addition to his original notice has been fil ed.

FI NDI NGS OF FACT
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On 25 and 26 May 1967, the Appellant was serving as a Third
Assi st ant Engi neer on board SS ANNI STON VI CTORY and acti ng under
authority of his license while the ship was at sea. On 25 May 1967
shortly after 2000 the Master of the vessel, Captain Silas Mitley
i ndi cated to the Chief Engineer, Herman L. Rodener that it was down
by the head and was not naki ng nuch headway and speed. The naster
asked the Chief Engineer if he could either ballast the tanks or
transfer fuel oil to alleviate this condition. The Chief Engi neer
stated that the perferable action would be to transfer fuel oil and
the Master told himto go ahead and do so.

The Chi ef Engi neer proceeded to the engine roomto speak to
t he engi neer on watch, Tinothy A Chichester, a Third Assistant
Engi neer. M. Chichester was then 24 years of age and had received
his |icense as an engi neer the previous June. The Chief Engi neer
told M. Chichester that fuel oil was to be transferred fromthe
nunber one doubl e bottom tank, hereinafter referred to as the
nunber one tank, to the nunber four port deep tank, hereinafter
referred to as the nunber four tank. The Chief Engi neer showed M.
Chi chester the valves to be utilized in the transfer and M.
Chi chester opened themat the Chief's direction. The Chief
Engi neer remained in the engine roomand after a few m nutes
decided to transfer the fuel oil to the nunber five center double
bottom tank, hereinafter referred to as the nunber five tank and
not to the nunber four tank. He infornmed M. Chichester of this
change of plans and directed himto open the valve to the nunber
five tank and to close the valve to the nunber four tank which he
did. The Chief Engineer showed M. Chichester the electric fuel
oil indicator for the nunber five tank and the sounding tube to it
which was located in the shaft alley. The Chief instructed M.
Chi chester to check both the indicator and the soundi ng tube during
the transfer and as the transfer would probably not be conpl et ed
during his watch, to pass these instructions to his relief, the
Appellant. The Chief told M. Chichester that upon the conpletion
of the transfer the Second Assitant Engi neer would cone down to the
engi ne roomto nmake sure the valves utilized in the transfer were
properly secured.

Since M. Chichester had not transferred fuel prior to this
occasi on, he asked the Chief engineer if there would be any
problem The Chief indicated that as there were 600 barrels of oil
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i n the nunber one tank and the nunber five tank was enpty and had

a capacity of 1000 barrels, nunber five tank would hold all the
fuel oil to be transferred. The Chief Engineer went up to his
stateroom and returned to the engi ne room about one hour later. He
went into the shaft alley and checked the sounding tube to the
nunber five tank. M. Chichester again asked the Chief if there
woul d be any problemin the transfer and the Chief reassured him
that there was no problem

At approximately 2340 the Appellant went to the engine roomto
relieve M. Chichester as engineering officer of the watch. The
Appel l ant, then two nonths shy of 22 years of age, had received his
engi neer's license the previous June upon his graduation from
maritinme college. He asked M. Chichester if everything was
operating correctly. M. Chichester told himthat he had been
transferring fuel oil from nunber one tank into nunber five tank
and showed himthe various val ves the Chief Engineer had shown him
to line up to effect the transfer. The Appellant then checked all
t he val ves, manifolds and tags involved in the transfer and asked
M. Chichester how much fuel was to be punped. M. Chichester
stated that the Chief had told himthat the nunber five tank was
enpty at the start of the transfer and was bigger than the nunber
one tank so there was no problemin the contents of the nunber one
tank enptying into the nunber five tank. The Appellant indicated
that he was leery of transferring fuel as he had not transferred
fuel prior to this occasion and asked M. Chichester how nuch fuel
shoul d be punped. M. Chichester told himto punp until he | oses
vacuumon his transferring punp and again reassured himthat there
was no problem as the Chief Engineer told himthe nunber five tank
was bi gger than the nunber one tank and the contents of the nunber
one tank could well fit into the nunber five tank.

M. Chichester showed the Appellant how to shut down the
punpi ng operation but did not tell the Appellant either that the
Chi ef wanted himto keep checking the |l evel of the tanks or how to
check them The Appellant however, as he was relieving M.

Chi chester, utilized the electric fuel guage to check the | evel of
fuel in the tanks involved in the transfer to the extent that M.
Chi chester was given to understand that the Appellant knew that he
shoul d check the | evel of the fuel oil in the tanks with the

el ectric fuel indicator.

M. Chichester did not tell the Appellant to use either the
soundi ng tubes or the electric indicators to the tanks. M.
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Chichester did tell the Appellant that the Second Assi st ant
Engi neer woul d check the punping operation after the transfer of
fuel oil was conpl et ed.

After he relieved M. Chichester the Appellant nonitored the
progress of the transfer of the fuel oil by checking the electric
fuel oil indicators on the nunber one tank and the nunber five
tank. The fuel oil indicator to the nunber one tank did not appear
to the Appellant to be operating properly but there was no apparent
problemw th the fuel oil indicator to the nunber five tank. The
Appel l ant did not use a sounding tube to check the tanks.

During the Appellant's watch an oiler ran into the engi ne room
scream ng that there was oil on deck. The Appellant imrediately
shut down the punp and all valves to stop the transfer of fuel oil
as M. Chichester had showmn himto and checked the electric
i ndi cator to the nunber five tank which had a reading that the tank
was 92 or 93 percent full. The Appellant called the Third Mate on
wat ch on the bridge and advised himof the spill and sent the w per
on watch to advise the First Engineer of it.

At approximately 0800 on 26 May the Chief Engineer observed a
very slight dripping to the deck of fuel oil fromboth the forward
and aft vent pipes of the nunber five tank. He noted that the vent
pi pe itself which had been cleaned a few weeks earlier was full of
oi | dri ppings.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Exam ner. It is contended "(1) that petitioner was not negligent
in failing to watch the sound tube because he was advised that the
#5 tank coul d adequately hold the #1 tank; (2) that he did watch

t he sight glass which did not indicate that the tank had reached
full capacity; (3) he was not advised by the engi neer he repl aced
that it was necessary that he watch the sound tube; (4) the sound
tube was not readily available but was in an obscure place and
petitioner did not knowit was in the engine roomand had a right
to assune that it was on deck as many of the sound tubes were; (5)
petitioner's decision, based on his experience that the use of the
sound tube was unnecessary, was based on the assurances given to
hi m by the engi neer he replaced, M. Chichester, and the chi ef
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engi neer that the #5 tank coul d adequately hold the #1 tank; (6)
there was no positive proof that the oil spill caused by an
overflow, inasmuch as there were other explanations such as "air
burp", that is, trapped air in the tank bringing fuel up through
the vent with it; (7) this situation presented a matter of judgnent
and was not a matter of carel essness of negligence; (8) suspension,
which itself was suspended for a period of one year, was excessive
in view of all the circunstances involved. An adnonition was
clearly sufficient."

APPEARANCE: DODD, HI RSCH, BARKER & MEUNI ER by Harold J. Lany
Attorney for John J. Ryan, Jr.

The second and third stated bases for appeal are not grounds
for appeal but are statenents of fact; the second consistent with
the Examner's findings and the third stated as one of the
examner's findings. Wth respect to the first ground of the
appeal, | note that the examner did find that the Appellant was
advi sed that the nunber five tank could adequately hold the
contents of the nunber one tank but the Exam ner was of the opinion
that the Appellant as engi neer on watch transferring fuel oil from
one tank to another should, in the proper performance of his
duties, have used the sounding tube to nonitor the volune of fuel
oil in the nunber five tank. | too am of the opinion that when
fuel is being transferred fromone tank to another, the contents of
the tank to which the fuel is being transferred should be nonitored
by use of a sounding tube to that tank and an engi neer who fails to
take this precaution is negligent.

The fifth ground for appeal is the sane as the first except
that it states an additional basis for the Appellant's "decision"
not to use the sounding tube nanely "his experience, that the use
of the sound tubes was unnecessary..." The appellant testified
that he considered it standard operating procedure in the transfer

of fuel oil to watch the fuel oil indicator. (R 15) It is unclear
however whet her the Appellant neant he considered it standard
operating procedure to watch the fuel oil indicator to the

excl usi on of checking the sounding tube or just as a guide to use
I n conjunction with checking the sounding tube. The Appellant's
testinony that he had been instructed at school that one of the
safety precautions for transferring fuel is to check the soundi ng
tube pipe (R 17), that he had never punped fuel oil before (R-15)
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and that at the tine he was transferring oil on 26 May 1967 he
tried to find the sounding tube to the nunber five tank but was
unable to do so appears to indicate the Appell ant consi dered

wat ching the fuel oil indicator to be a guide to be used in
conjunction wth checking the sounding tube. This would conflict
with the asserted ground nunber five of the appeal that the
Appel | ant consi dered the use of the sound tube to be unnecessary.
Even if the Appellant as was stated in the fifth ground of appeal,
had been of the opinion that the use of the soundi ng tube was
unnecessary. | find such an opinion to have been an unreasonabl e
one.

The fourth asserted ground for appeal does not excuse the
Appel l ant' s negligence. A reasonably prudent engi neer woul d have
checked the sounding tube to the nunber five tank as fuel was being
transferred to it. |[If the tube "...was not readily avail abl e but
was i n an obscure place...", then the Appellant should have taken
steps to ascertain its location. He could have asked M.

Chi chester where it was | ocated when he relieved himor during the
course of his watch the Appellant could have sent an oiler to ask
one of the nore senior engineers where the soundi ng tube was

| ocat ed.

| do not agree with the statenent in the fourth ground for
appeal that the Appellant had a right to assune that the soundi ng
tube to the nunber five tank was on deck "as many of the sound tube
were." | do not believe that the Appellant had a right to assune
t hat the sounding tube to the nunber five tank was on deck because
he knew t he sounding tube to the nunber one tank was on deck.
Further, if the sounding tube to the nunber five tank had in fact
been on deck, the Appellant should have nade arrangenents for it to
be sounded even if it would have neant sending his oiler to do it
or calling for a relief engineer to stand by for himwhile the
Appel | ant checked the soundi ng tube hinself.

| do agree with the sixth ground of appeal that there was no
positive proof that the oil spill was caused by an overflow |
agree wth counsel for the Appellant that the oil spill could have
been caused by trapped air in the tank burping fuel oil up through
the vent with it. In this regard | specifically reject and excl ude
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fromthe matters admtted into evidence the testinony of the Chief
Engi neer (R-6 lines 17-21) which referred to an entry by the Second
Assi stant Engi neer the Chief Engi neer had observed in the engine
room | og book. Since the |og book entry itself was not introduced,
the Chief's testinony is not adm ssi bl e under the business entry or
official record exception to the hearsay rule. As there was no
showi ng made that the Second Assistant Engi neer was not readily
avai |l able to appear as a witness, the Chief's testinony as to the
Second's statenent in the engine roomlog nust be consi dered

| nadm ssi bl e hearsay. See 46 CFR 137. 20-95.

Even though I do not find the oil spill was caused by an
overflow | agree with the Exam ner that the Appellant was guilty of
negl i gence on 26 May 1967. As the purpose of proceedi ngs under
R S. 4450 is to protect |lives and property at sea agai nst actual
and potential danger and not to assess blanme for casualties, an
I ndi vi dual shoul d be found negligent in these proceedings if he
fails to take the precautions a reasonably prudent person would
take in the same circunstances whether or not his conduct or
failure to act was the proximate or a contributing cause of a
casualty. Decisions on Appeal 586, 730, 868, 946, 1349. The
Appellant failed to take a precaution a reasonably prudent person
woul d take and thus was negligent.

Y

| do not agree with the seventh ground of appeal. |[|f the

Appel | ant had exercised his discretion to nmake a clear choi ce anong
al ternatives which a conpetent engi neer m ght reasonably have nmade
in the transfer of fuel fromone tank to another and the choice |ed
to the oil spill, he would have been guilty of at npbst an error of

j udgnment whi ch does not anount to negligence. The evidence however
I ndi cates that the Appellant did not nmake a choi ce between

al ternatives which a conpetent engineer m ght reasonably have nade
but failed to take a precaution that was reasonably required under
the circunstances, i.e., to nonitor by neans of a sounding tube the
contents of a tank to which fuel oil was being transferred.

V
| agree with counse for the Appellant that awarding a six
nont hs' suspension with a twelve nonth period of probation was
excessive in view of all the circunstances involved and an
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admoni ti on woul d have been sufficient.

M. Chi chester who stood the engi ne roomwatch preceeding the
one on which the Appellant was negligent was found to have
wongfully failed to obey a direct order fromthe Chief Engineer to
tell the Appellant to check the sounding tube pipe to the nunber
five tank while fuel was being transferred to it. M. Chichester
whose failure to act | consider nore cul pable than the Appellant's
was awar ded a suspension of three nonths with a twelve nonth peri od
of probati on.

It is unfortunate that no charges under R S. 4450 were brought
agai nst the docunents and |license of the individual | consider npst
worthy of blane for the shortcom ngs in connection wth the
transfer of fuel oil on board the ANNI STON VI CTORY on 25-26 May
1967. The duties of a Third Assistant Engi neer do not ordinarily
I nvol ve the supervision and control of transferring fuel oil at
sea. This transfer is generally handl ed by the Second Assi stant
Engi neer. The Chief Engineer, M. Herman L. Rodener expl ained the
nmeans to effect the transfer to M. Chichester and directed himto
pass that information to the Appellant. M. Chichester advised the
Chi ef that he had not transferred fuel before and the Chief should
have suspected that the Appellant had a simlar |ack of experience.
M. Rodener was highly remss in failing to see that an engi neer
experienced is the technique of transferring fuel at sea renai ned
in the engine roomduring the transfer or at the very | east he
shoul d have left witten orders on procedures for the transfer with
t he engi neering watch officer.

CONCLUSI ON

The Appellant was guilty of the charge of negligence but the
finding of the examner is nodified to read that John Joseph Ryan,
Jr., while serving as Third Assistant Engi neer on board a nerchant
vessel of the United States, SS ANNI STON VI CTORY under authority of
his duly issued license, did on or about 26 May 1967, while
standing his routine sea watch between the hours of 0000 and 0400
negligently fail to utilize the sounding tube to nunber five center
doubl e bottomtank to nonitor the transfer of fuel oil to it from
nunber one port doubl e bottomtank.

ORDER
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The order of the Exam ner dated at New Ol eans, Louisiana, on
7 August 1967 is MODIFIED to read: that John Joseph Ryan, Jr.,
hol der of |icense No. 358942 and Merchant Mariner's Docunents
No. Z- 1225044 is hereby ADMONI SHED, and as MODI FI ED, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 18th day of March 1969.
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