Appea No. 1753 - Jesus R. VASQUEZ v. US - 12 March, 1969.

| N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 890547- D2
AND ALL OTHER SEANMAN S DOCUVMENTS
| ssued to: Jesus R VASQUEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1753
Jesus R VASQUEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 16 July 1968, an Exam ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for nine nonths outright plus three nonths on one year's
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a bath
steward on board SS | NDEPENDENCE under authority of the docunent
above captioned, on or about 28 Novenber 1967, Appellant, while the
vessel was at sea,

(1) wrongful 'y drank intoxicants;
(2) assaulted anot her crewnenber, Robert F. Zorn;

(3) wongfully used foul and abusive | anguage to the staff
captain;
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(4) wongfully used foul and abusive | anguage to the chi ef
mat e;

(5) assaulted and battered the chief mate by wongfully
pl aci ng his hands upon him

(6) assaulted and battered the staff captain by striking him
with his fists and tearing his shirt;

(7) failed to obey an order of the staff captain to | eave the
room he was in inproperly;

(8 threatened to kill the staff captain.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of | NDEPENDENCE, and the testinony of a bellboy, the staff
captain, the third nate, and the chief officer.

I n defense, Appellant offered in evidence the testinony of
t hree nenbers of the crew and gave his own testinony.

Both the Investigating Oficer and Appellant placed shirts in
evi dence.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of nine nonths plus
three nonths on a year's probation.

The entire decision was served on 18 July 1968. Appeal was
tinmely filed on 29 July 1968. Al though Appellant had until 12
Novenber 1968 to file additional matter on appeal, he has not done
So.

FI NDI NGS OF FACT
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On 28 Novenber 1967, Appellant was serving as a bath steward
on board SS | NDEPENDENCE and acting under authority of his docunent
while the ship was at sea.

At about 2315 on 28 Novenber 1968, Robert F. Zorn, tourist
cl ass bell boy, finished his work and went to his room CC-17, to go
to bed. The room had four bunks, and three other nen al so occupied
it. One of the occupants, one Rivera, was asleep. The two others,
Valentin and Ortiz, were engaged in conversation wth Appellant,
who had been invited to the roomby Valentin. The three were
drinking rum Zorn objected to the gathering and said he w shed to
go to bed. One of the three told himto go el sewhere. Zorn |eft,
but returned shortly. On return, he tripped over Appellant's |egs.
Zorn apol ogi zed. Appellant swng a blow at Zorn, but m ssed. Zorn
| eft the roomto file a conplaint.

Soon Zorn returned to the room acconpanied by the Staff
Captain, Robert E. Adans, and Chief Oficer Anthony Pallazzol a.
Pal | azzol a i nmedi ately began to search the room He picked up a
smal | dog. Appellant put a restraining hand on his arm but
Wi thdrew it when ordered to. He then addressed vile and obscene
| anguage to the Chief Oficer.

In the neantinme Captain Adans was telling those present that
the activity in the roomshoul d have ended at 2000, and, on
| ear ni ng that Appellant was not an assigned occupant of the room
ordered himout. Appellant stated that as staff captain Adans had
no authority to give himorders and pushed the staff captain back
about two feet. Wth vile | anguage, Appellant told the staff
captain to "get the hell out."

Adans ordered Pal azzola to get the key to the brig. Wen that
officer left, Appellant picked up a glass of rum Adans attenpted
to take it fromhim and the rumwas spilled. Appellant shouted
foul and vul gar words at Adans and threatened to kill him
Appel | ant then punched Adans on the jaw, a collar bone, and the
| eft upper arm Adamis shirt was torn.

Adans made no effort to strike back, but ordered Val entin and
Otiz torestrain Appellant. Valentin seized Appellant from
behind. Otiz did not help.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the decision was agai nst the wei ght
of the credible evidence.

APPEARANCE: Philip Brown, Esqg., Brooklyn, N Y.

OPI NI ON

The only ground for appeal is that the decision was agai nst
the "weight of the credible evidence."” Appellant deigns not to
suggest which evidence is credible and which is not (for any stated

reasons) nor to assay the weight either pro or con. Since
Appel | ant has chosen not to translate his assertion into specifics,
the only determ nation to be nmade is whether the Exam ner's
findings are supported by substantial evidence.

This is a fairly typical case in which there are conflicts in
the testinony as to details of events. Sone too peripheral to
consi der, sone circunstantial but not essential, and sone,
primarily generated by the testinony of Appellant hinself, in
direct conflict as to essenti als.

It is axiomatic that the trier of facts is the prine eval uator
of credibility of witnesses. Once he has nade his evaluation, and
assigned weight to the evidence, that is were the weight of the
evidence lies. Hi s findings therefore cannot be "agai nst the
wei ght of the evidence"” unless the evidence upon which he relied
was not, taken by itself wthout reference to other evidence,
reliable, probative, and substantial.

There can be, under the tests of admnistrative | aw,
substanti al evidence on both sides of an issue. As to whether an
exam ner's findings are based on substantial evidence the test is
not whether a reviewer would agree with the examner if he had
heard the case in the first instance but whether a reasonabl e nman
could make the finding, even if another reasonable nman m ght
di sagree. (See, especially with respect to these proceedi ngs,

O Kon v Roland, S.D.NY. 1965, 247 F. Supp. 743)
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To hold that an exam ner's findings are "agai nst the weight of
the credi ble evidence,” it would have to be found first the there
was no substantial evidence to support those findings. To find so
woul d require a finding that the evidence upon which the exam ner
relied was so inherently incredible that only an arbitrary and
capricious choice by the trier of facts could have given the
evi dence any weight at all.

On careful scrutiny of the record in this case (especially in
t he absence of any affirmative aid or direction from Appel |l ant),
there is not the slightest reason or even tenptation to say that
t he evidence relied upon by the Exam ner was so i nherently
unpl ausi bl e that a reasonable man coul d not have accepted it and
predi cated findings upon it.

CONCLUSI ON

The grounds for appeal in this case are so insubstantial as to
be inconsiderable. There is no reason to disturb the findings or
order of the Exam ner.

ORDER

The order of the Exam ner dated at New York, N. Y., on 16 July
1968, is AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Commandant

Si gned at Washington, D. C., this 12th day of March 1969.

| NDEX
Exam ner

Credibility, duty and authority to assess
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Prime evaluation of witnesses credibility

Fi ndi ng of Fact

Evi dence needed to support
Not upheld if evidence on which based inherently incredible

Uphel d even though substantial evidence contra
Uphel d if evidence on which based is reliable, probative &

subst anti al
Uphel d if reasonabl e nen could both agree and di sagree with
findi ngs

*xx*x*x  END OF DECI SION NO. 1753 *****
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