Appeal No. 1749 - Robert L. TOMPKINSv. US - 24 January, 1969.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-949023 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Robert L. TOWKI NS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1749
Robert L. TOWPKI NS

Thi s appeal has been taken in accordance with Title 46 united
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 October 1966, an Exam ner of the United
States Coast CGuard at Houston, Texas, suspended Appellant's
seaman' s docunents for five nonths upon finding himaguilty of
m sconduct. The specifications found proved allege that while
serving as an oiler on board SS YELLOASTONE under authority of the
docunent above captioned, Appellant wongfully failed to perform
duties on 4, 5, 6, 7, 8 and 9 Septenber 1966, at Split, Yugoslavia.

At the appointed tinme and place for hearing, Appellant did not
appear. The Exam ner entered pleas of not guilty to the charge and
all specifications. The Investigating Oficer introduced into
evi dence voyage records of YELLOASTONE.

Si nce Appel |l ant had by tel ephone asked the I nvestigating
O ficer for a change of venue from Corpus Christi to Houston,
Texas, the Exam ner granted a change and stay. Three days |ater,
at Houston, the hearing continued. Appellant was still not in
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appear ance but his previously naned professional counsel was. No
def ense was offered but matters in mtigating were asserted. No

reason was offered, or inquired about, for Appellant's failure to
appear for hearing.

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exami ner then entered an order suspending all docunents
| ssued to Appellant for a period of five nonths. Two nonths of
this period were ascribed to invocation of an earlier order, wth
vi ol ation of probation.

The entire decision was served on 24 April 1968. Notice of
appeal was tinely filed on 2 May 1968. Statenent of grounds for
appeal was required by 14 October 1968, but none was fil ed.

FI NDI NGS OF FACT

In view of the disposition of this case, no findings of fact,
beyond those nmade by the Exam ner on the nerits, are required.

BASES OF APPEAL

Appeal has been taken fromthe order inposed by the Exam ner,
but no grounds have been stated. Normally this case would be
di sposed of by notice under 46 CFR 137.30-3(b) because Appellant's
failure to have filed a statenent of at |east one ground for appeal
woul d have nade the Exam ner's order the final agency action in
this case. The matter is followed by the Commandant to the
deci si onal point because of a special and novel "policy
consi deration" found under item (2) of 46 CFR 137.30-3(b). This is
el aborated upon in the Opinion that foll ows.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

The "novel" policy consideration found here, to call for a
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review of a decision of an exam ner, was foreseen in Decision on
Appeal No. 1723. In that decision | affirnmed an order of an
exam ner which ordered a suspension of the present Appellant's
docunents for a period of tine to follow the outcone of final
decision on this instant case. The Examner in No. 1723

(q.v.) made clear that his order of suspension was not to

be concurrent with the suspension order already in existence,

al though not yet effective, in the instant case. Since the case
decided in No. 1723 reached ne before the instant case was ready
for final action on appeal, in order to effectuate the intent of
the Exam ner in that proceeding, | affirnmed his order and nmade it
effective imedi ately, since the case had reached the point of
final disposition.

However, final decision on the instant case still renained to
be made.

A letter which nerely closed the instant case by a statenent
that Appellant's failure to give at |east one ground for appeal had
made the Examiner's order final agency action in the case could
have served only to frustrate not only this Exam ner's order, which
intentionally included a period of two nonths' suspension
necessarily inposed because Appell ant was on probation, but also
the later order of the Exam ner in No. 1723 which had al ready been
nodified so as to permt consecutive rather than concurrent
suspensi ons.

CONCLUSI ON

The order of the Exam ner in this case nust be nodified to
provi de that the suspension of five nonths which he ordered,
i ncluding the two nonths invoked froma violated probation, will be
added to, and not be effective concurrently with, the suspension
made effective in No. 1723, supra.

ORDER

The order of the Exam ner dated at Corpus Christi, Texas on
26 QOctober 1966, is MODIFIED, to provide that the period of five
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nont hs' suspension order is to end at the expiration of five nonths
fromthe end of the suspension affirnmed in Decision on Appeal No.
1723.

As MODI FI ED, the order of the Exam ner is AFFI RVED.

W J. Smith
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 24th day of January 1969.
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sxxx* END OF DECI SION NO. 1749 ****x
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