Appea No. 1745 - Max M. GURY v. US - 6 December, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-1150065
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Max M GURY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1745
Max M GURY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 June 1968, an Exam ner of the United States
Coast Guard at New York, N. Y. suspended Appellant's seaman's
docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an
el ectrician on board SS EXCHESTER under authority of the docunent
above capti oned Appel | ant,

(1) on or about 17 Cctober 1967, wongfully attenpted "to
commt |arceny of ship's property by preparing to have
el ectrical conponents renoved fromthe el ectrical shop,
whil e the vessel was at Catania, Italy" and

(2) on or about 25 Novenber 1967 wongfully failed to report
for a fire and boat drill at sea.

At the hearing, Appellant elected to act as his own counsel.
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Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of EXCHESTER and the testinony of one witness, the first
assi stant engi neer of the ship.

I n defense, Appellant offered in evidence his own testinony.

After the hearing on 20 March 1968, the Exam ner rendered a
witten decision in which he concluded that the charge and
specifications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs outright plus four nonths on twel ve nonths' probation.

The entire decision was served on 25 June 1968. Appeal was
tinmely filed on 26 June 1968 and perfected on 12 August 1968.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as el ectrician
on board SS EXCHESTER and acting under authority of his docunent.

On 17 Cctober 1967, at Catania, Italy, Appellant was detected
by the first assistant engi neer, who was | ooking through an exhaust
grating into the electrical shop, acconpanied by two native worknen
I nside the shop. One of these nen was renoving objects fromthe
shelves in the shop. Wen the first assistant arrived at the door
to the shop he found one of the nen lifting a burlap bag onto a
scal e.

After order the two strangers off the ship the officer ordered
Appel lant to enpty the bag and restow the contents, which proved to
be ship's electrical equi pnent and spare parts for w nches.

When Appel | ant was brought before the nmaster and an O fici al
Log Book entry, which accused himof attenpting to sell ship's
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property, Appellant's only reply was "Nobody saw ne take any
noney. "

On 25 Novenber 1967, when a fire and boat drill was held at
about 1300, Appellant wongfully failed to appear at his station.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

Appel l ant's notice of appeal urges the follow ng grounds:

(1) "Evidence in hearing which did not appear on ship's
charge and hearing or in | og book entries;"

(2) "Contradictions in wwtness M. MIller's statenents at
hearing;" and

(3) Introduction of witness nane, Mke Catsocelis, in hearing
whi ch nane was never nentioned in any charges
heretofore.™

Appel l ant submitted a nenorandumin support of these grounds.
Details of this nmenorandumw || be discussed in the "Opinion"
bel ow.

After receipt of the transcript of proceedi ngs, Appell ant
subm tted a docunent | abel ed "Exceptions To Transcript of Hearing."
The first two "exceptions"” are directed to statenents made by
Appel l ant hinmself in his opening statenent (R-8,9), before any
evi dence was introduced, in which he referred to his "room mate."
Hi s "exceptions” identify the "roomnate" as "M ke Catsocelis.”

The third "exception" says that where the transcript reads, at
R-9, 11. 15-17:

MR GURY: On ny left thunb. | had cut ny left
t hunb and when he cane to Israel, the hand was i nfected
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and | received injections for it.
it should read:

“I later found out that the first engineer, also the
purser they went out in Geece together and they were

very intimate with M ke Catsocelis.

The fourth "exception"” is that where the transcript reads, at
R-9, 11. 19-21:

MR CURY: They went out together, and they net
outside. The purser even boasted to ne and said, "I'm
going out with the man that you are fighting with."

It should read:

"They went out together, and they net outside. The
purser even boasted to ne and said, "I'mgoing out with
the men (M. MIller and M. Catsocelis) that you are
fighting with."

The fifth "exception" is that reference at R 15 in the
testinmony of the first assistant engineer to the fact that one M ke
Catsocelis, the "reefer engineer," had just reported to himthat
Appel lant was in the electrical shop with two strangers was the
first introduction into the case of the nane of this nman as a
W t ness to anyt hing.

APPEARANCE: Appel | ant, pro se.
OPI NI ON
I
Appel l ant's "exceptions” to the transcript will be discussed
first.

The first two "exceptions"” do not assert that the transcript
Is in error. They nerely provide the nane of the "room nate" whom
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Appel l ant hinself had not identified. It may be admtted that when
Appel lant, in his opening statenent, referred to his "room mate" he
nmeant a man naned "M ke Catsocelis."” This does not affect the
nerits of the case, nor does it inply that the record is wong.

The third and fourth "exceptions" do appear to charge
i naccuracies in the transcript. It is first noted that the
| naccuraci es are asserted to appear in Appellant's own opening
statenment, and they are al so asserted to have omtted references by
himto one "M ke Catsocelis." Apart fromthe fact that Appellant's
"exceptions" are naked, unsworn assertions, it seens to ne that a
sinpl e conparison of the texts of the transcript with the texts of
Appel | ant' s proposed changes shows that there is no reason for even
openi ng a suspicion that the reporter did not correctly place in
the record what Appellant actually said, rather than what Appell ant
now says he sai d.

Appellant's fifth "exception” to the transcript has an unsual
ring toit. It is not truly a conplaint about the accuracy of the
transcript but about the introduction of the nane "M ke Catsocelis”
into the proceedings for the first tine. (Catsocelis had not been
nmentioned in the Oficial Log Book entry on the matter of what
happened in the electrical shop, nor had he, understandably, been
mentioned in the charges and specifications preferred agai nst
Appellant). Mre will be said on this later, but it nust be noted
that the unusual quality of this "exception" is that it coupled
with Appellant's first four "exceptions" which call upon ne to find
that appellant's own earlier references to his "roomnmate" shoul d
be construed to be references to "M ke Catsocelis" and that his
earlier allegations of "intinmacy" of persons with each other should
be found to include intimacy wth "Mke Catsocelis.” |f there had
been any nerit to any of appellant's first four "exceptions," the
claimof the fifth would have to be disall owed anyway, because it
was Appellant hinself who first interjected a "room mate" naned
"M ke Catsocelis" into the proceedi ng.

Al'l of Appellant's asserted "exceptions to the transcript,"”
however viewed, do not constitute an assertion of error.

Appel lant's original first ground for appeal, that there was
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evi dence introduced at the hearing which did not appear "on ship's
charges and hearing or in a | og book entry" is supported in his
menor andum as fol | ows:

At the hearing on March 20, 1968, | pointed out that the cause
of the trouble was actually M. Mke Catsocelis, and to ny
surprise this sane individual was introduced as a w tness,

al t hough his nanme never before appeared in any of the charges
made agai nst ne.

The fact is that M ke Catsocelis did not appear as a W tness
agai nst appellant. But to construe Appellant's conpl ai nt about
reference to this person in the nost favorable |Iight, since
appel l ant has chosen to represent hinself both at the hearing and
on appeal ; Appellant's point is understood, for the purposes of
this appeal, as neaning that the evidence adduced relative to the
report made to the first assistant engi neer by M ke Catsocelis that
Appel l ant was in the electrical shop with two strangers, should
have been excl uded from consi deration by the Exam ner.

It is true that under crim nal procedure rules of evidence the
testinony of the first assistant engineer to the effect that M ke
Catsocelis had told himthat Appellant was in the electrical shop
preparing ship's property for renoval fromthe ship woul d have been
excluded from evi dence. However, there are two reasons why this is
not found error in the instant case.

The first is that "hearsay" as such need not be excluded from
consideration in an admnistrative proceeding such as this, The
requirenment is only that the findings nust not be based upon
"“hear say al one."

The second is that appropriate questioning could have elicited
evidence that a report was nade, that as a result of the report the
first assistant went to the scene, and that he saw what he saw and
did what he did. H's eyewitness testinony alone is sufficient
predicate for the finding that Appellant was engaged in the
wrongful act all eged.

Appel l ant's second point deals with alleged inconsistencies in
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the testinony of the first assistant engineer.

The first is that at the tinme of the "l ogging" on the ship he
did not nmention Catsocelis, while at the hearing he testified that
It was a report from Catsocelis that pronpted himto nake his
| nspection. |If this is an inconsistency it is of no significance.
It does not matter fromwhomthe w tness received a report, or
whet her he received one. The Exam ner accepted his testinony as to
what he saw and di d.

The ot her inconsistency is that according to the log entry the
first assistant dunped the contents of the sack and ordered
Appel lant to restow the contents, while at hearing he testified
t hat he ordered Appellant to enpty the sack and restow the
contents. This inconsistency is not fatal, since Appell ant
admtted that he was in the shop with two strangers when the first
assistant arrived. R-25-26. He admtted that the strangers asked

him"if I wanted to sell themanything, if | have cigarettes...

" R-32 (Enphasis added.) When asked, "Did you put any objects that
were in a gumy [sic] sack bag on the shelves?" he replied, "No,
they were brake coils..." R-34.

The Exam ner could properly take all this as tacit
corroboration of vital parts of the first assistant's essenti al
testi nony, and he did.

|V

Appellant's third point in his notice of appeal is an
objection to the "introduction of wtness nane, Mke Catsocelis, in
heari ng whi ch name was never nentioned in any charges heretofore.”
As has been nentioned before, it was Appellant who first
interjected this person into the proceedings, and insists on appeal
that his references to his "room mate" be recogni zed as references
to a man of that name. There seens to be no nerit in this
conpl ai nt.

V

I n the Menorandum supporting his notice of appeal, Appell ant
al so raised this point:

The Captain, M. Pagano, refused to enter ny actual statenents
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on the charges against ne and at that tine told ne to "shut
up”" and he only put part of ny statenents of paper which
naturally distorted the gist of nmy statenents.

It is noted that the Exam ner, in his opinion, appears to
stress the fact that at the tinme of "logging" all Appellant said
was, "Nobody saw ne take any noney." D 4.

Appel l ant testified in his own behalf at the hearing and nade
no claimthat the log entry did not correctly record his
statenments. He cannot be heard for the first tinme on appeal that
his statenents were distorted.

W

Appel | ant does not on appeal attack the findings as to his
failure to attend fire and boat drill, so that no discussion of
that matter is required.

CONCLUSI ON

The Exam ner's findings are supported by the necessary
substanti al evidence, and Appellant's argunents on appeal provide
no reason to disturb them

ORDER

The order of the Exam ner dated at New York, N Y. on 19 June
1968, i s AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 6th day of Decenber 1968.

Appeal s
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objection to log entry not tinely

Hear say evi dence
Consi deration of by exam ner
Not sufficient basis for finding

Log entries
bj ection on appeal not tinely

Record of proceedings
Hel d to be accurate

Test i nony
Contradictory
Di screpanci es m nor
Self contradictory
*x*%x*  END OF DECI SION NO. 1745 ***x*

Top
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