Appea No. 1740 - CharlesN. BAMFORTH v. US - 25 November, 1968.

IN THE MATTER OF LI CENSE NO. 351685 MERCHANT MARI NER S DOCUMENT
BK- 052 257 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Charles N. BAMFORTH

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1740
Charl es N. BAMFORTH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 8 Novenber 1967, an Exam ner of the United
St ates Coast guard at Providence, R |., suspended Appellant's
seaman' s docunents for one nonth upon finding himguilty of
m sconduct and negligence. The specifications found proved all ege
that while serving as master on board SS POTOVAC under authority of
t he docunent and |icense above capti oned Appel |l ant:

(I') under a charge of negligence did:

(1) on or about 9 Septenber 1967 at Baltinore, M.,
engage crewrebers who did not have the docunents
required by | aw, and

(2) at the sane tine and place engage as |icensed
of ficer a person who did not have in his possession
a license; and
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(I'l) under a charge of m sconduct, did:

(1) on 9 and 10 Septenber 1967 wongfully operate the
vessel during other than daylight hours;

(2) on 11 Septenber 1967, wongfully operate the vessel
during other than daylight hours;

(3) on 10 Septenber 1967, operate the vessel on which
the International Rules of the Road applied w thout
di spl ayi ng the navigation |lights authorized by
t hose Rul es; and

(4) on 12 Septenber 1967 engage as nate aboard the
vessel a person whose |icense was of inproper scope
for the vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of POTOVAC, inspection records of the vessel, and the
testi nony of several w tnesses.

I n defense, Appellant offered in evidence his own testinony
and that of the owner of POTOVAC.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of one nonth.

The entire decision was served on 9 Novenber 1967. Appeal was
timely filed on 15 Novenber 1967, and perfected on 20 May 1968.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as naster on
board SS POTOVAC and acting under authority of his |icense and
docunent .
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Appel | ant had been hired as pilot for a special voyage of
POTOVAC from Baltinore, Ml., to Newport, R 1. He reported aboard
t he vessel and went to bed at about 2300 on Friday, 8 Septenber
1967. At about 0300 the next norning he was advi sed that the
master had quit, and was persuaded by the owner to serve as naster,
a position for which Appellant was qualifi ed.

POTOMAC, O N. 207201, was a vessel of 618 gross tons. A
certificate of inspection had been issued to the vessel limting
its operation to "LAKES, BAYS, AND SOUNDS." On 8 Septenber 1968 an
anendnent to the certificate was issued in Baltinore, M.,
authorizing it to nmake one passage fromthere to Newport, R I.,

Wi th no passengers or freight, and with a reduced crew. Operation
was limted to "daylight hours" and the route was specified as
allow ng the vessel to traverse the open sea only al ong the New
Jersey coast from Del aware Bay to New York.

When Appellant could not obtain "forni' shipping articles on
Sat urday, 9 Septenber 1967, he devel oped a set on brown w appi ng
paper. On these articles he signed two unlicensed persons as
menbers of the crew one of whom had never held a nerchant mariner's
docunent, the other of whom had | ost his docunent in the early
1950's and never obtained a duplicate. He also signed as nmate a
person to whom a valid and adequate |icense had been issued; but
who did not have the license with him

At 1440, 9 Septenber 1967, POTOVAC got underway from
Bal ti nore, proceeded through Chesapeake Bay, entering the Atlantic
Ccean at 0145 on 10 Septenber 1967 and proceedi ng al ong the New
Jersey coast to New York Harbor, where it arrived, at Bayonne, New
Jersey, at about 1530.

After fueling, the vessel noved to Brooklyn. From Brooklyn
t he vessel got underway at 0450 on 11 Septenber 1967, and arrived
at Newport, R |., just before sunset.

The next day, Appellant enployed as "inland mate" aboard the
vessel a person who held a |license as naster of steam and notor
vessel s not over 250 gross tons, with an endorsenent as pil ot,
wi t hout tonnage limtation, for Chesapeake Bay. The voyage in
guestion was out of Newport, R |., to observe the "Anerica' s Cup”
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races, and back to Newport.

BASES OF APPEAL

Thi s appeal has been taken fromthe findings nmade and the
order inposed by the Exam ner. Appellant's contentions are
di scussed in detail in the "Opinion" bel ow

APPEARANCE: Dow, Stonebridge & Wallace, of New York, N Y.,
W bur E. Dow, Jr., Esqg.

OPI NI ON

Wth respect to the first specification of the first charge,
it was all eged that Appellant "engaged crew nenbers not having
certificates of service issued by the Coast Guard, for a coastw se

voyage." It is difficult to criticize as inartfully drawn a
specification based upon statutes which have been anended by
reorgani zati on plans and subsequently changed by authorized
regul ation, and affected by codifiers' editing.

The gravanmen of the offense alleged here is, however, clear.
It is that Appellant engaged aboard POTOVAC persons who did not
hol d a docunent required by 46 U S. C. 672 (i).

Wt hout entering the norass of what is neant by a "coastw se
voyage," it may be noted that the words referring to such a voyage
in the specification are surplusage. Since the enploynent aboard
POTOVAC was not aboard a vessel "navigating rivers exclusively and
the smaller inland | akes” and since the exception provided in 46
U S C 672 (c) for cases covered by 46 U S.C. 569 did not apply,
every person enpl oyed aboard that vessel was required to have,
under the collection of applications of nbdern statutes and
regul ations, a nerchant mariner's docunent. There is no question
that one HF. Brown |IIl was not a holder of such a docunment, nor
t hat one WAl ter Janhowski had | ost any seaman's docunent he had
ever held at |least fifteen years before his enpl oynent aboard
POTOVAC.

Appel | ant makes much of the fact that both these persons were
serving in capacities of persons allowed aboard the vessel, but not
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required by the certificate of inspection. This is inmaterial. A
person who becones a seaman aboard a vessel covered by 46 U S. C.
672 nmust have the required "papers.” These nen becane seanen
aboard POTOVAC by signing the articles for the voyage to Newport,
R I., evenif they were not required to be aboard the vessel.
They were therefore required to have the necessary "papers" under
46 U.S.C 672.

Appel | ant has argued that the requirenent of "seaman's papers”
can be waived, that they were waived by the O ficer in Charge,
Marine I nspection, Baltinore, by his allowance of carriage of seven
persons nore than the required crew, and that the Exam ner was in
error in refusing himthe opportunity to consult the OCM,
Baltinmore as to what he neant by the provision in the certificate
with respect to the use of persons beyond those required by the
certificate.

Appel l ant's brief states:

"This was ascertainable by a sinple tel ephone call to
Capt. Hansen [OCM, Baltinore], which we requested and both
t he Hearing Exam ner and the Investigating Oficer refused to
do. "

This assertion is without foundation in the record. No such
request appears, nor does there appear a request to take the
testinony of the officer in question formally. Whether such
testi nony woul d have been perm ssible in the first place need not
be deci ded now.

The fact is that the anmendnent to the certificate all owed no
passengers. The seven persons who were permtted aboard in
addition to the required crew were specified to be "7 other persons
in crew." Appellant's brief does not acknow edge the words "in
crew. "

Thus a collateral argunent of Appellant falls. He asserts
that it is a common practice for owners' representatives to travel
coastw se on vessels w thout holding seanan's papers, to | ook after
owners' interests. This nay be true. It is generally possible
that a vessel may be permtted to carry persons "in addition to the
crew," up to the nunber of twelve on international voyages or
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si xteen on donestic voyages w thout the vessel's becomng a
"passenger vessel." But such persons are "passengers." In this
case, passengers were prohibited.

Had the two persons involved here been carried aboard w t hout
signing articles a different offense could have been all eged and
proved. Since they did sign articles the offense specifically
al | eged was specifically proved.

Wth respect to the second specification of the first charge,
Appel lant's brief asserts:

"M. John Aitkens, who acted as mate, is actually the
hol der of an unlimted First Cass Pilot's license, issued by
the State of New York, of the Hudson R ver, from New York to
Al bany, which is his regular work."

| f Appellant were limted to his brief, his position would be
weakened by this statenent because it is conpletely irrel evant that
t he person serving as nate held any licenses issued by the State of
New York. The record shows, however, that John Aitken, who served
as mate, held a valid license issued by the Coast CGuard and
adequate for all the services he perfornmed on the voyage in
guestion. The Exam ner so found.

The issue at hearing was not whether Aitken was professionally
qualified to serve as mate, but whether he had a license in his
possessi on when he signed the articles for the voyage. It is not
di sputed that when Aitken signed the articles in Baltinore his
| i cense was, and remained up to the date of the hearing, at his
home on Long Island, New York.

Appel | ant' s counsel argued at hearing "There's no requirenent
that he have it in his hand at the tinme, nerely that it had been
i ssued to himand hadn't been revoked." R-98. The Investigating
O ficer asked the Exam ner to take notice of 46 CFR 14.05-15, which
he did. R-101. The section in gquestion reads:

“Production of docunents by seaman signing shi pping
articles. Every seaman shall be required, when signing
articles, to produce his continuous discharge book or
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certificate of identification, as well as his |icense,
certificate of registry, or certificate of service, in order
that the serial nunbers may be entered on the articles.”

In his brief, Appellant insists that the second "or" nust be
construed as giving an alternative so that a licensed officer
signing on in a capacity for which a license is required my
produce either his license or his nerchant mariner's docunent.
There is evidence in the record that A tken had his docunent in his
possession at the tine. It is noted that Aitken testified, as
woul d be expected, that this docunent showed only his unlicensed
capacities. R-30.

A regul ation having the force of |aw should not be construed
in such a fashion that it fails to carry out the intent of the
statutes it is designed to inplenent. Under 46 U S.C. 222, 223,
224a, the mate of POTOVAC on the voyage in question was required to
hold a license issued by the Coast Guard. Under 46 U S.C. 224 and
224a it is unlawful to enploy a person in such capacity who does
not have the proper |icense.

The purpose of 46 CFR 14.05-15 is obviously to insure that the
master or shipping conm ssioner is satisfied that persons signing
on are qualified for the positions they are to fill, and that the
statutes are being conplied with. |t nust be construed as
requiring the exhibition of the "papers" appropriate to the
position for which the seaman i s being signed on.

Wiile no statute was violated in the enploynent of Atken, it
must be noted that Appellant had no evidence before himthat Aitken
was qualified to serve as either pilot or mate for any part of the
voyage undertaken. H's conduct did not neet the standard of care
| nposed by 46 CFR 14. 05-15.

It may | ast be noted that even if an inference could be drawn
t hat Aitken produced his Merchant Mariner's Docunent before the
master fromthe fact that his Z-nunber appears on the articles,
there is testinony of Appellant hinself that he did not supervise
the signing on of all nenbers of the crew, having "assigned the
duty to a man signed on as a supernunerary. . ." (R-80), that he
was "disturbed" by the fact Aitken did not have his |license (R 73).
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Were there any nerit to Appellant's proposed interpretation of
the regulation, it would still have to be concluded that Appell ant
did not even see Aitken's Merchant Mriner's Docunent.

The first and second specifications found proved under the
second charge dealt with operation of the vessel during "other than
dayl i ght hours," as prohibited by the anmendnent to the certificate
of inspection, on 9 and 10 Septenber 1967 (first specification) and
on 11 Septenber 1967 (second specification).

Appel | ant argues that this anmendnent, granted for the voyage
fromBaltinore to Newport, did not supersede the provisions of the
basic certificate of inspection which did not limt the vessel to
operation during "daylight hours" while on routes for which it was
basi cally authorized, on "LAKES, BAYS AND SOUNDS, " but that the
limtation applied only when the vessel went beyond these routes
into the open sea.

As to the period when the vessel was admttedly operated in
ot her than daylight hours along the New Jersey Atlantic Coast,
Appel | ant argues "necessity,"” that had he stopped for the night he
woul d have been unable to refuel and hence, fromthe consunption of
fuel while at anchor, would have been unable to reach New York
during "daylight hours" anyway, and thus he was justified in
proceeding to sea regardless of the terns of the certificate
anmendnent .

Both the terns of the certificate and the argunents of
Appel | ant rai se certain perplexing questions.

The I nvestigating Oficer argued at hearing. in connection
with a specification to be discussed later, that the [imtation on
ni ght operations was i nposed by OCM, Baltinore, to prevent the
operation of the vessel at night on waters on which the
International Rules of the Road applied. R-102. This argunent is
conpletely inconsistent wwth the theory that the limtation was
I ntended to apply even on the waters for which the vessel was
basically certificated, and the argunent has no specific support in
t he record.
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At the sane tinme, Appellant argues that his counsel consulted
OCM, Baltinore, after the hearing and ascertai ned that the
limtation on the vessel's operation at night was inposed not
because of consideration of the International Rules of the Road but
because the single engineer authorized for the voyage woul d have
been insufficient to assure safe operation of the vessel unless
ni ght operation was prohibited.

Here, it is first noted that Appellant's assertion that he
sked for, and was denied, a telephone call to OCM, Baltinore, to
clear things up is not supported by the record. The second thing
to note here is that Appellant's brief, even if accepted as
evi dence, does not advance his position one bit. Appellant m ght
have "proved" that the limtation on night operation had not been
| nposed because of any consideration of running lights, but only
because of crew considerations. |f this had been proved, appell ant
has proved hinself" out of court.” |[If the consideration was
wor ki ng hours of the crew, the basic authorization for the vessel
to operate during darkness becones irrel evant.

In this connection Appellant nakes a very unusual argunent:

“"At the tinme of the hearing, M. Casey was avail abl e and
testified but his testinony was absolutely at variance with
t he subsequent statenents of Capt. Hansen. This could have
been i medi ately determ ned and M. Casey call ed upon then and
there to account for both what he said and for what he failed
to say. It would then have been apparent to the Hearing
Exam ner that Capt. Banforth had been deliberately m sl ed by
the man who enployed him M. Casey sinply took advant age of
one of the anbiguities in the Arendnent, which both the
Heari ng Exam ner and the Investigating Oficer refused to
cl ear up.

Capt. Banforth cannot be fairly penalized for his
reasonabl e assunpti on and the unreasonabl e refusal of either
t he Hearing Exam ner of the Investigating Oficer to clear it
up on the spot, with all parties and w tnesses before them"™

Since M. Casey was Appellant's own witness it is difficult to
di scern why the Investigating O ficer or the Exam ner should have
had a duty to protect Appellant fromthe effects of his testinony.
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Wi | e Appell ant may not have advanced his position by his
argunent, there are other troubl esone el enents involved. The
anendnments to the certificate of inspection spoke of operation
"during daylight hours only." Both the Exam ner and the
| nvestigating Oficer spoke of this phrase as being interchangeabl e
with "between sunrise and sunset." \Wen Appellant conpl ains that
the terns are not identical and that "daylight" may conme before
sunrise and persist after sunset | aminclined to agree. Statutes
usual Iy speak of "sunset" and "sunrise." These terns are precisely
ascertainable as to tine, for a geographical point in guestion,
froman almanac. So also are the tines of the recognized
tw lights.

“"Daylight" may depend for its neaning, in a definitely "gray"
area, upon the eye and m nd of the behol der.

In the absence of any application to the Exam ner that he
consi der "daylight" as neaning anything, and in the absence of a
reference to ascertainable tinmes, | find no difficulty in taking
official notice that the period from 0145 on 10 Decenber 1967,
when, at the very latest, the vessel entered the Atlantic Ccean
until sonme undetermnate tine later that day, but before it reached
New York, the vessel was operated outside of daylight hours in
flagrant disregard of the anendnent to its certificate of
| nspecti on.

In the "gray areas" referred to, | admt that "sunrise to
sunset" does not nean the sane as "daylight hours,"” and that
Appel l ant's possible faults in this respect may be di sregarded.

| amnot ruling here that the anmendnent to the certificate of
Il nspection conpletely or partially suspended the terns of the basic
certificate. | amsaying only that the flagrant fault of which |
may take official notice, the navigation along the New Jersey
Atl antic Coast on 10 Septenber 1967 after 0150, is sufficiently
| nproper that | may disregard the other questions raised.

The argunent from "necessity" is not persuasive at all. Wen
Appel | ant took the vessel out to sea at the hour of 0150 he knew he
was violating the terns of his vessel's certificate. As
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acknow edgenent of this, he testified hinself that when he |eft
Baltinore he intended not to run at night but intended instead to
anchor inside the breakwater at Lewes, Delaware, for the night.
R-75. By his own adm ssion, Appellant knew that the "daylight
hours” limtation on the certificate anmendnent neant sonet hi ng.
When he chose to go to sea because he m ght be inconvienced by | ack
of fuel if he waited at Lewes, he knew what he was doing. His
operator testified and his counsel argued that this was nerely good
seamanshi p and good use of judgenent. It is possible that the

Exam ner was correct, at the tine it was sought to adduce the
evidence, in refusing to admt evidence that Appellant was worKking
under a deadline to get the vessel to Newport in tinme to carry
spectators to the "Anerica's Cup" races. But it is also true that
Appel l ant's purported justification for going to sea at night in a
vessel which was definitely prohibited fromgoing to sea except
under the terns of the special anmendnent to its certificate was an
abuse of a master's authority.

A final note may be added here. While the basic certificate
of inspection permtted the vessel's operation day or night, twenty
four hours a day, it contained an exception that a reduced crew
coul d be used when the vessel was operated not nore than twelve
hours in any twenty four hour period. The crew authorized in the
amendnment was sonewhat |ess than that authorized for not nore than
twel ve hours of operation. There is no possibility of a
m sunder st andi ng whi ch could reach a reasonabl e belief by Appell ant
that he coul d operate continuously for nore than twenty four hours
between Bal ti nore and New York under any circunstances.

|V

Appel lant's fourth point on appeal has to do with the
speci fication under the second charge that the vessel was operated
on "International Waters" while displaying unauthorized
navi gati onal |ights.

Appel | ant points out that both the Investigating Oficer, in
his argunment, and the Examiner, in his opinion, referred to the
vessel as having been in violation of 33 U S.C 145h(a). The
statute classified to this section has, of course, been repeal ed.
The effective provisions concerning lights on waters on which the
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I nternational Rules apply are found at 33 U S.C. 1050. However,
Appel | ant acknowl edges that the new rule did apply. Under the
wor di ng of the specification, what the Investigating Oficer or the
Exam ner m ght have thought or said is immterial. |f the vessel
was not carrying the lights required by the International Rules
while it was off the New Jersey coast at night the specification
was proved.

There is no dispute as to what |ights the vessel carried. The
white light visible fromastern was the thirty two point white
light called for by 33 US.C 172, in the "Inland Rules.™

At the hearing, Appellant's counsel argued that the fault was
nmerely technical since a vessel approaching POTOVAC from any
di recti on woul d perceive the appearance of a vessel carrying |ights
aut hori zed by the International Rules. It was al so argued that
many aut horities had urged, during the deliberations that resulted
in the new International Rules, that the thirty two point white
| ight carried higher than the side lights was better than a
separate stern light carried at the height of the side |ights.

(The latter argunent refutes itself. |f the body which
adopted the rules heard these argunents and did not accept them
t hey have no persuasi veness now that the Rul es have been adopted
and enacted into |law by the Congress.)

On appeal, however, Appellant seens to profess a view not that
the violation was nerely technical but that under the "new' rule
the Iights carried aboard POTOVAC were sonehow aut hori zed.

Appel l ant correctly quotes both the "old" Rule 20 and the "new'
Rul e 10, dealing with "stern" |lights, and correctly points out that
a provision of the old Rule ("Such light shall be carried as nearly
as practicable on the sane | evel as the sidelights") has been

del eted fromthe new rule.

Appel | ant cl ai ns, however, that the "newrules. . . conpletely
reworded Rule 10 and deleted the requirenent that the stern |ight
be carried in a separate lantern." He adds, "It is hardly

necessary to point out the built-in safety feature of the new rule
whi ch not only gives the stern |light greater height and hence
further visibility, but provides the bridge officer or |ookout from
their duty |ocations with a positive check as to whether the |ight
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showi ng astern is out or not."

What ever the new "Rule 10" did, it did not do what Appell ant
clainms for it.

There was never an express provision that the stern |ight be
carried in a separate lantern. This requirenent was inplied
because the stern light was to be carried "at the stern" and was to
be "as nearly as practicable on the sane | evel as the sidelights.”

The new rul e does not require that the stern light be carried
hi gher than it was before, thus giving "greater height and hence
further visibility," it permts it. It also permts the stern
light to be carried at a | ower |evel than was previously permtted,
thus giving lesser visibility.

Most inportant, the new "Rule 10" still requires that the light be
carried "at the stern.” Thus the ease of checking the |ight by the
“Bridge officer” or "lookout" is non-existent.

The argunent on appeal is nmuch | ess persuasive than the
argunent nade at heari ng.

It i1s true, as was urged at hearing, that the aspect of
POTOVAC to a vessel on first sighting woul d have been the sane
whet her POTOVAC was carrying lights required by the Inland Rul es or
aut hori zed under the International Rules. O npbst inportance is
the fact that a vessel approaching fromnore than two points abaft
t he beam woul d have had perceptible only one white |ight.

There are, however, three situations in which the difference
between the Inland and the International Rules m ght be of
significance.

One is when an overtaking vessel is msled as to where the
stern of an overtaken vessel is, because the light upon which it is
relying was not "at the stern"” but was a good di stance forward of
the stern, inducing the overtaking vessel to delay too long in
making its nove so that it collides with the after end of the
overtaken ship. It would be difficult to justify a requirenent on
such grounds.
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A second difference would occur in the case of a vessel "not
under command, " which under the Inland Rules would be required to
extinguish its white lights but which under International Rules
woul d be required to show the stern light. O what special use the
stern light would be in such a situation | do not know.

A third difference woul d occur when a vessel approached
anot her in such circunstances that one of the sidelights of the
vessel approached, and the two white lights would di sappear and the
stern light would becone visible instead. In this situation the
approachi ng vessel m ght be apprized of the length of the other
vessel so that in crossing astern it could not be msled into
colliding with the after end of the vessel approached.

Under these views of the difference between the International
and the Inland Rules relative to lights | amwlling to agree not
that the lights displayed on the voyage in question were
“aut hori zed" by the new Rule 10, but that the offense was a
“technical" offense, since none of the situations in which
m sinterpretation m ght have occurred seens to have ari sen.
“Technical" though it may have been, the offense was serious.

It is said in Appellant's brief that OCM, Baltinore, stated
after the hearing that he was not concerned with the vessel's
| i ghts when he placed the operational I[imtations in the anended
certificate. This assertion is not supported in any fashion and I
can grant no weight toit. The fact is that OCM, Balti nore,
flatly prohibited operation at night, while permtting the vessel
to travel outside its normal sheltered routes. While on the open
sea during hours when it should not have been operating all, the
vessel was also in violation of the International Rules. This
cannot be condoned.

The | ast specification found proved, with respect to which
appeal has been filed, dealt with the engagenent as mate aboard
POTOVAC, on 12 Septenber 1967, of "a person having a duly issued
| i cense of inproper scope for said vessel." Here, again, there may
be semantic di sagreenent about the propriety of the specification,
but Appel |l ant does not chall enge on semantic grounds. He
chal | enges on the nerits.

The certificate of inspection, it is not disputed, called for
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an "inland mate." The person enpl oyed, one Preston L. Bryant, held
a license as "master of steam and notor vessels of not over 250
gross tons upon Bays, Sounds, and Lakes other than the G eat Lakes
and Rivers." This |icense was al so endorsed for pilotage of "steam
and not or vessels any gross tons, Chesapeake Bay from North Poi nt
to Sandy Point, Maryland, to the head of navigation to Patapsco

Ri ver and branches; Chesapeake Bay from Sandy Point to Cape Henry,
Virginia."

Appel | ant argues the "greater includes the | esser” and that
this license includes a |license to serve as "inland mate" at 46 CFR
10. 05-59 are less than the requirenents for the |license which the
person enpl oyed did hol d.

The principle that "the grater includes the |lesser" is
famliar and has even been specifically fornulated by Congress in
t he Canal Zone Code. Chapter 7 81, (ltem27). As applied to the
I nstant case it can be perceived as readily applicable when a
person holds a |icense as master of vessels of not over 250 gross
tons on "Bays, Sounds, and Lakes. . ." and serves on such a vessel
in a lesser capacity such as nmate.

This is not the case here. The person enpl oyed was not
authori zed to serve as a licensed officer aboard any vessel of over
250 gross tons unless he was serving as a pilot of a vessel on
Chesapeake Bay or the Patapsco River. It is not a matter of "the
greater includes the lesser” but it is a matter that the nore
difficult to earn does not include the less difficult to earn when
the fields covered are different.

It could not, for exanple, be argued that a |icense as naster,
without |imtation of any kind, includes authorization to serve as

their assistant engi neer aboard a vessel propelled by steam 1In a
situation nore a propos, it can be noted that a nerchant
mariner's docunent issued to a |icensed deck officer will bear the

endorsenent for "any unlicensed capacity in the deck departnent
except AB seaman" 46 CFR 129.-2-11(d)1, unless the holder of the
| i cense al so shows that he has the qualifications for AB seanman.
Whether a license as "inland nate" was easier to obtain or
not, the person enployed by Appellant for a voyage out of Newport,
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Rhode | sland, did not have authority to serve as naster or nmate on
any vessel of nore than 250 tons nor as pilot on any waters outside
of Chesapeake Bay. POTOVAC is a vessel of nore than 250 gross
tons, and the person enpl oyed was not authorized to serve aboard
the vessel in any capacity for the voyage in question. His

enpl oynent was therefore inproper.

CONCLUSI ON

For convience only, because of the absence of any proffered
definition of "daylight hours" or citation to al manac references,
| amwlling to dismss so nuch of the first specification of the
second charge, dealing wth operation outside of daylight hours on
11 Septenber 1967.

The Examiner's findings as to the specifications of the first
charge are sustained, and his findings as to the specifications of
t he second charge except as nodified above are sustai ned.

Consi dering Appellant's long record of service without fault,
and considering that sone ultimate findi ngs have been changed in
t he Opi nion above and in the first paragraph of this Concl usion,
sone nodification of the Exam ner's order may be appropriate. Here
al so I cannot overl ook the fact that Appellant nay have been
m sled, in sone respects, by the advice of his own "owner", even if
he has not formally proved this on the record. Modification of the
Exam ner's order seens appropriate.

ORDER

The order of the Exam ner dated at Providence, R |I., on 8
Novenber 1967, is MODIFIED, to provide that Appellant is hereby
ADMONI SHED.

P. E. TRI MBLE
Vice Admral, U S. Coast Cuard
Act i ng Conmmandant

Si gned at Washington, D. C, this 25th day of Novenber 1968.
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