Appea No. 1739 - Herbert CARNES v. US - 22 November, 1968.

IN THE MATTER OF LI CENSE NO. 371176
| ssued to: Herbert CARNES Bk-272692

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1739
Her bert CARNES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 23 April 1968, an Exami ner of the United States
Coast Guard at New York, N. Y. suspended Appellant's |license for
one nonth upon finding himguilty of negligence. The
speci fications found proved allege that while serving as night
engi neer on board SS EXI LONA under authority of the |icense above
capti oned on or about 28 or 29 Decenber 1967, Appellant, while the
vessel was at Hoboken, N J.,

(1) did "allow the vessel's engineromto remain vulnerable to
flooding fromthe sea by failing to assure that the
opening to the sea created by the renoval of the bonnet
fromthe main overboard di scharge val ve was bl anked of f";

(2) did "permt the vessel's engineroomto becone flooded by
failing to assure that an opening to the sea created by
t he renoval of the bonnet fromthe vessel's main
over board di scharge valve was " bl anked off' prior to an
during cargo | oadi ng operations"; and
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(3) did "fail to notify the night mate in charge of the
vessel that said vessel's nmain overboard di scharge val ve
bonnet had been renpved neki ng the engi neroom subject to
fl oodi ng. "

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of the night mate on duty at the tinme of the vessel's flooding, and
that of the machine shop foreman of the conpany doing the repair
j ob on the overboard di scharge val ve.

I n defense, Appellant offered in evidence his own testinony
and that of an expert night engineer.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and all
speci fications had been proved. The Exam ner then entered an order
suspendi ng Appellant's license for a period of one nonth.

The entire decision was served on 20 March 1968. Appeal was
tinmely filed on 11 April 1968. The Exam ner then entered,

suasponte, a suppl enental decision nodifying the wording of the
"Opi nion" section of his decision in mnor respects. This decision
was served on 24 April 1968. Appeal was tinely perfected on 15
June 1968.

FI NDI NGS OF FACT

On the night of 28/ 29 Decenber 1967, Appellant was serving as
ni ght mate on board SS EXI LONA and acting under authority of his
| icense while the ship was at a pier in Hoboken, New Jersey.

(Since the only findings of fact nade by the Exam ner, except
as to jurisdictional facts, are couched in the words of the
specifications wthout detail, | substitute here facts
ascertai nable fromthe Exam ner's "Opinion" and found supportable
in the record.)
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Late in the afternoon of 28 Decenber 1967, Appellant assuned
duti es as night engi neer aboard EXILONA. When he cane on duty he
was given instructions as to preparation of a boiler for repairs to
be nmade the next norning. He was not advised as to any plan to
create an aperture in the ship's side by way of the engi neroom by
t he renoval of the bonnet of the main overboard di scharge val ve on
t he starboard side, nor was he advised as to any plan for | oading
cargo that night.

Not |long after assum ng duty as ni ght engi neer Appel | ant
becane aware of the shore workers engaged in renoving the bonnet of
the valve fromthe ship's side. The precise tine of the creation
of the opening in the hull cannot be ascertained, but it was before
1930 because at that tinme the foreman of the machi ne shop had gone
ashore and advi sed the port engi neer by tel ephone that he was
taking the internals of the valve to the shop, that he would
probably not have it back in place until norning, and that he had
no neans avail able to blank off or plug the opening.

After the opening had been created, Appellant went on deck and
| ooked over the side to see how nuch "freeboard"” there was between
the hole, which was about twenty four inches |ong by eight inches
wi de, and the water surface. He ascertained the height to be about
ei ght een i nches.

By about m dni ght, Appellant was aware, fromthe activities of
mat es and surveyors, that the vessel was being readied for the
| mredi ate intake of liquid cargo in bulk, even though he was never
so officially inforned.

At m dni ght, one Jay Hundertmark assuned duties as night nate.
He was never inforned by anyone that there was an unusual opening
in the ship's side. At about 0015 or 0020, |oading of liquid bulk
cargo was commenced in the | ower nunber 4, starboard.

Appel | ant was aware that cargo operations had begun, even
t hough not officially so notified.

At about 0500 Appellant was advised that there was a "leak" in
the engineroom He saw a large flow of water entering fromthe
hole left by the renoval of the bonnet. He ordered the bil ge punps
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into operation and ran to the saloon to warn those in charge of
cargo loading. After ascertaining where the cargo was goi ng he
told the mate either "to stop loading"” or to load into the port
t ank" or bot h.

He returned to the engi neroomand attenpted to stop the flow
of water by the use of mattresses, first fromthe inside, then from
out board. These efforts were unsuccessful. Eventually the pl ant
was secured and abandoned.

Cargo | oadi ng had proceeded until 0700.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Because of the disposition to be nade of this case only
t hose argunents of Appellant which apply to the specification are
recited.

Appel | ant argues that no standards were entered into evidence
to show that there was a duty on the part of Appellant to have
acted other than he did as night engi neer of the vessel.

APPEARANCE: Frank J. Blizard, Jr., Esqg., of Mddletown, N Y.

OPI NI ON

It is believed that the first specification, in and of itself
does not state a separate and conplete of fense of negligence.

The vessel was at Hoboken, N. J. It was not underway. The
aperture created by the renoval of the bonnet fromthe main
di scharge val ve was not brought about by Appellant's order.
Al t hough the findings of fact nade by the Exam ner do not identify
even an approximate tine when the aperture was nmade on "the ni ght
of 28/ 29 Decenber 1967," his opinion makes it clear that the
openi ng was made prior to 1930-2000, because during that period the
supervi sor of the shoreside repair gang reported to the port
engi neer by tel ephone that he would have to take val ve conponents
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off the ship to the shop, and that he had no way of "blanking off"
or plugging the opening. The flooding eventually was found at
about 0500 of the follow ng norning. The flooding was caused by

t he | oadi ng of cargo, commenci ng at about 0200 on 29 Decenber.

The specification does not allege that Appellant permtted the
engi neroomto "becone" vul nerable to flooding. Appellant had
nothing to do with creating the opening. Wrk on the val ve was not
wi thin his cognizance and the person w thin whose cogni zance it
canme, the port engineer, was, according to the evidence adduced
agai nst Appellant, nade fully aware of the condition created.

As to Appellant's permtting the engine roomto "remin"
vul nerable to flooding, the specification is both too broad and too
precise. It is too broad in that for a period of several hours the
vessel was vulnerable, if certain other conditions devel oped, but
was safe; and in that for a period of several hours after a new
condition had arisen (the |oading of cargo) it remai ned vul nerabl e
but | ess safe, until the casualty occurred. The specification does
not sufficiently allege when Appellant's duty to act arose.

The specification is too precise in stating that Appellant
erred in failing to blank off or plug the opening. There were
ot her renedi es available to prevent the casualty which occurred.
Even if other persons could have or should have thought of bl anking
of f or plugging, and were responsible for the failure to do so, and
even if Appellant can be found negligent under a total view of the
case, the allegation of the specification inplies that Appellant
had a duty to blank off or plug the aperture. Wthout nore of a
statenent of conditions, Appellant had no such absol ute duty.

A specification should be so franed that if all its
al l egations are found established the offense charged nust be found
proved. The specification here would admt of proof that no hazard
existed at first, that no cargo was | oaded aboard, and that the
engi ne roomwas not flooded. It could hardly be asserted that
Appel | ant was negligent under these conditions.

This is not to be construed as inplying that there can be no
negligence without a casualty. Al it neans it that matters of

"negative" evidence (i.e. that a person charged failed to
el ect any one of several choices avail able) are not enough to
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support a separate specification of negligent acts, although the
facts not necessarily to be pleaded may contribute to a finding on
a nore general specification or negligent conduct.

To nove to the third specification, | do not think that the
ultimate finding of the Exam ner can be sustained upon the facts of
the case. Although the specification again broadly covers the
ni ght of "28/29 Decenber 1967," it is noted that the "night nate"
who testified agai nst Appellant was a person who cane on watch at
m dni ght of 28 Decenber 1967 (0000, 29 Decenber). It nust be
assunmed that this "night mate" is the one whom Appellant is
specifically charged with failing to notify of the opening in the
hul | .

This specification, too, is considered as not alleging a
separate and conplete offense. There was no show ng that Appell ant
was charged with a duty of reporting to any nmate the condition of
the hull at any tinme, and nuch |l ess a show ng that he had a duty to
explain or report conditions to a mate who assuned duties many
hours after Appellant hinself did. The presunption is that the
relieved officer nmust report conditions to the officer who relieves
him In this case, the mate who was relieved at m dni ght of 28
Decenber 1967 was the person who had the duty to report the ship's
condition to the "night mate" who relieved him This "night nmate"
was the one to whom Appel | ant was supposedly to report the opening
In the ship's side.

It cannot be accepted that Appellant was under a duty to
report the opening, which had existed for several hours by the tine
the mate cane on watch, to the nmate who cane on at mdnight at the
time the mate cane on watch. This duty was | odged el sewhere.

Here again, the specification, like the first, is too broad.
It does not indicate at approximately what tinme the duty of
Appel | ant arose to notify the "night mate" of the existing
conditions. Fromthe evidence adduced it can be assuned that the
specification was intended to cover only the period of tine as to
whi ch the wtness "night mate" testified, from m dni ght on.

Thus, the specification is preuned to have no neaning as to
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"28 Decenber 1967." |If a charge of negligence is to be found
proved agai nst Appel |l ant under this specification, it cannot be
supported even by a narrowng of the tine to the period after
m dni ght of 28 Decenber 1967, without reference to other facts.

Under the circunstances of this case, the third specification
cannot be considered as properly alleging an of fense, although the
facts all eged t hereunder m ght be provabl e under a nore
conpr ehensi ve specification.

The second specification found proved poses a sonewhat
different problem This specification introduces the el enent, not
alleged in either of the other two, that the engi neroom was
"fl ooded" because the aperture had been left in the vessel's side
during cargo | oadi ng operations.

Appel | ant argues that he had not been advised that the side of
the ship was open nor that cargo was to be | oaded that night. In
fact, however, he knew that the opening existed and he knew, by his
own testinony, that cargo was being | oaded fromthe very nonent
that the |oading started. Wen he discovered the flooding of the
engi ne room he went to the saloon to notify "peopl e | oading cargo, "
and told themto load into the other side. R-43.

Appel | ant knew that a vessel had fl ooded and sunk at this pier
many years earlier. He had this recollection in mnd when he
| ooked over the side after the bonnet had been renoved and saw t hat
there were eighteen inches of freeboard up to the hole in the side.
R-50. He estimated that at the condition of |oad of the vessel
when he arrived aboard there would be a rate of imersion of one
i nch per 45-50 tons of cargo |loaded. R-42. He knew that the
vessel was being prepared for the i mediate | oading of liquid
cargo. R-49. And at about 0020 he becane aware of the | oading of
cargo even if he had not been inforned of the fact by any other
person. R-49. At all tinmes he was aware of the existence of the
opening in the ship's side.

Appel | ant may not have had a specific duty to blank off or
plug up the hole in the ship's side at any given tine. Appellant
may not have had a specific duty to notify the night nate of the
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exi stence of the opening in the ship's side. And Appellant may not
have been grossly negligent in a position of prine responsibility
(al though this record woul d indicate that soneone was).

But, as ni ght engi neer, Appellant recognized his duty to take
action when he becane aware of the beginning of the flooding of the
engine room As the officer in charge of that engine room under
all the circunstances of this case, and with the know edge of the
condi ti ons which he had, he had the duty to have anticipated the
eventual ity which occurred.

Wil e Appellant testified that he thought he need not fear any
hazard because he could rely upon the expected exercise of
expertise by the shoreside authorities to avert what actually
occurred, a prudent officer with the information avail able would
have done sonething in the hours available to forestall the
fl ooding. Since a precedent officer would have taken one of
several actions available during the tine available, it appears
t hat Appel | ant was negligent.

The question then is whether the apparent negligence of
Appel | ant can be found alleged within the specification, so that it
could properly be found proved.

If the words "by failing to assure that an opening to the sea
created by the renoval of the bonnet fromthe vessel's main
over board di scharge valve was bl anked off;' prior to and" are
del eted fromthe specification, in accordance with the rational e of
section | of this opinion, there remains a valid statenent of
negl i gent conduct:

.in that you did...permt the vessel's engineroomto
becone fl ooded...during cargo | oading operations."”

Appel l ant did this, although he may not have been the primary
of fender in the casualty invol ved.

To advert here to Appellant's specific ground for appeal
applicable to the specification here involved, it nay be said that
written standards are not needed in these proceedings. There is no
statute defining the duties of any grade of engi neer although
classification into grades is authorized. Regulations determ ne
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only qualifications. Duties of a grade or position are
ascertai nabl e under the customary practices of the sea.

The specification here alleges that Appellant was serving as
a "night engineer in port." The duties and responsibilities of a
"ni ght engineer” in an Anerican port are not spelled out in any
statute or regulation. They may not even be spelled out in a
conpany's contract for the supplying of night engineers. But there
I's no doubt that a "night engineer," under the custom and practice
of the industry, is hired to preserve the plant entrusted to him
(apart fromspecial instructions given), and this preservation is
both frominternal and external hazards.

CONCLUSI ON

It is concluded that the first and third specifications should
be dism ssed, and that the second specification should be found
proved only to the extent indicated in section Il of the Opinion
above.

It is appropriate that the Exam ner's order shoul d be
nodified, and it is nodified to provide for an adnonition, rather
t han a suspensi on.

ORDER

The ultimate findings of the Exam ner with respect to the
first and third specifications are SET ASIDE, and those
specifications are DI SM SSED. The findi ngs, however, are AFFI RVED
as to evidentiary facts.

The finding of the Exam ner with respect to the words in the

second specification: "by failing to assure that an opening to the
sea created by the renoval of the bonnet fromthe vessel's main
overboard di scharge val ve was " bl anked off,' prior to and,"” is SET

ASIDE as an ultimate finding of fact and that position of the
specification is DISM SSED. The finding is, however, AFFIRVED as
to an evidentiary fact.

The findings of the Exam ner with respect to the second
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specification, as MODI FIED, are affirned.

The order of the Exam ner, dated at New York, N. Y., on 23
April 1968, is nodified to provide for an ADMONITION to be entered
i n Appellant's record.

WJ. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 22nd day of NOVEMBER 1968.
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Specification fails to allege when duty to act arose
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