Appea No. 1736 - Andrews CASTILLO v. US - 15 November, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1103016-D1 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Andrews CASTILLO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1736
Andr ews CASTI LLO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 29 Decenber 1967, an Exam ner of the United
States Coast CGuard at New York, N. Y. suspended Appellant's
seaman's docunents for three nonths plus three nonths on twel ve
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as a
fireman/ wat ertender on board SS BRI TAIN VI CTORY under authority of
t he docunent above descri bed, on or about 10 Decenber 1966,
Appel l ant wongfully created a di sturbance so as to require
restraint by hand cuffing.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence certain
voyage records of BRITAIN VICTORY and the testinony of the nmaster
of the vessel.
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I n defense, Appellant offered in evidence other voyage records
of the vessel, his own testinony, and the testinony of three
W t nesses.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths outright
plus three nonths on twel ve nonths' probation.

The entire decision was served on 3 January 1968. Appeal was
timely filed on 12 January 1968 and perfected on 22 April 1968.

FI NDI NGS OF FACT

On 10 Decenber 1966, Appellant was serving as a
fireman/watertender on the SS BRI TAIN VI CTORY and acti ng under
authority of his docunent while the ship was at anchor in the port
of Qui Nhon, Vietnam

On the date in question, Appellant returned to the ship from
shore via launch, boarded the vessel, was seen by the master on the
cap-rail attenpting to descent the Jacob's | adder, and was
restrai ned from goi ng down the | adder.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that:

(1) the testinony of the only live witness agai nst Appell ant
shoul d have been rejected by the Exam ner,

(2) the conclusions were erroneous and contrary to the
evi dence,

(3) "the failure of the Master to read the Oficial Log Book
entries to him|[Appellant] did constitute a deprivation
of ...[Appellant's] Constitutional rights and all charges
flow ng therefrom nust be suppressed.”
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OPI NI ON

It is noted first that in view of the disposition of this case
no finding need be made as to the allegation in the specification
that the conduct was such "as to require restraint by handcuffing."
The nature of the restraint found necessary after a "disturbance"
Is not an elenent of the offense of "creating a disturbance.”
Matters nerely in aggravati on need not be pleaded although they may
be proved.

To take Appellant's third point first, it nust be said
enphatically that a failure to nake an official Log Book Entry
under 46 U.S.C. 702 does not nean that all proceedings under R S
4450 nust be "suppressed" because of failure of due process.

It is true that in default of conpliance with this section a
“court hearing the case may, at its discretion, refuse to receive
evidence of the offense.” This is, first, a matter of discretion.
Second, an exam ner under 46 CFR 137 is not a "court."

The rule in these proceedi ngs has been that an Oficial Log
Book entry nmade in substantial conpliance with the statutes

constitutes a prima facie case as to the offense recorded,

and the circunstances thereof. |f the entry does not substantially
meet the requirenents of the law, it is adm ssible in evidence,
even if it does not constitute a prima facie case. This

rule still obtains.

Wth or wwthout a log entry, notice and opportunity to be
heard constitute "due process” under 5 U S. C 551-559.

Appellant's first contention is that the Exam ner shoul d have
rejected the Master's testinony in toto because:
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(1) it confornmed in detail with the entry in the Oficial Log
Book, which was denonstrated to have been fal se, and

(2) Dbias and prejudices were proved to have been established
on the part of the naster.

The Exam ner, in effect, accepted the testinony of the master
I nsof ar as he was an eyewitness. It is for the trier of facts to
determne the credibility of wtnesses, and absent a clear show ng
of arbitrary and capricious action, his determnation wll not be
di st ur bed.

V

The third contention of Appellant is not nerely that the
Exam ner's findings and conclusions are contrary to the "wei ght of
t he evidence" but that they are "erroneous and contrary to the
evidence." The detailed assignnents of error are considered
herewith. The basic questions are whether there is substanti al
evi dence to support findings, and whether the valid findings
support the concl usions.

Appel l ant testified that he had returned to the ship on a
| aunch, found that he had no | ocal currency to pay for his trip,
arranged to board the ship to get noney and return to the |aunch to
pay its operator, boarded the vessel by an accommodati on | adder and
got the noney, returned on deck to find that only a Jacob's | adder
was avail able, and attenpted to go down the | adder when he was
restrai ned by the seanan on wat ch.

In finding the specification proved the Exam ner was noved to
reject Appellant's testinony. The rejection is partly based on his
opinion (D-5) that "there was nothing in the master's testinony
about the |aunch standing by to be paid." There could not be. If
the master truly thought as he said that Appellant had just |eft
t he engi neroom he could not even guess that there was a | aunch
"standing by to be paid." But there is testinony by the master to
support a finding that there was a |l aunch present. He stated that
Appel | ant, when he personally observed him nade an attenpt to get
off the ship "to get in the launch.”" R-12. On cross-exam nation
the master was asked, "Captain, was there a |l aunch al ongsi de?" He
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answered, "There were several |aunches close by." R-38.
The negative interpretation placed upon the nmaster's testinony
by the Exam ner does not see warranted.

A second reason for rejecting Appellant's testinony is given
in the opinion. (D5). "I amsure that if all he wanted to do was
pay the launch that Ri sso, the gangway abl e seaman, woul d have run
t he noney down to the boatswain." This is speculation not
supported by evidence. |If Appellant were going to pay the | aunch
operator, there is no evidence in the record tending to show that
he could or should have called on any other person to "run the
noney down." O course, if Appellant were so intoxicated that he
coul d not descend the | adder it m ght have been reasonabl e that he
ask soneone else to pay the | aunch operator, but the fact that
soneone el se was available to have "run the noney down" is not by
itself a reason to reject Appellant's testinony.

The question of intoxication will be dealt with |ater.

In ny view of this case, the ultimte decision does not turn
on whet her the Exam ner was right or wong in rejecting Appellant's
testi nony, but whether the evidence, apart from Appellant's
testinony,is sufficiently substantial to support the findings nmade
and the conclusion s derived therefrom

\

The only voyage record introduced in evidence agai nst
Appel | ant was an official |og book entry which was found by the
Exam ner not to have been made in substantial conpliance with the
statutes. This entry recounted that at 2215 on 10 Decenber 1966,
Appel | ant, who had the 1600 to m dni ght watch, was sent up fromthe

engi neroom "apparently under the influence of alcohol,” that he
tried to get down the pilot |adder, and even tried to junp
overboard. In material part, this record was contradi cted by deck

and engi neroom |l og entries introduced by Appellant which showed
that it had been on the evening of 9 Decenber that he had been sent
fromhis duty station, that he had stood no duty on the tenth, and
that he arrived a the ship fromshore at 2215.

The testinony of the master of the ship was the only evidence
adduced agai nst Appellant in support of the entry in the Oficial
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Log Book. As a witness, a naster has no greater inpact than that
of any other witness. Hi s entries in the Oficial Log Book,

properly made, establish prima facie cases as to the

factual statenents therein of offenses commtted by seanen. Wen
he testifies as to what he observed and did he is |ike any other

Wi tness. (This nust not be construed as intimating that a nmaster
may not act upon reliable reports to preserve order aboard his
ship). Here, the nmaster testified that on the basis of a report he
had received he ordered Appellant restrained. H's testinony is
clear (R 11) that it was reported to himby the second nate that
Appel | ant had been sent up fromthe engi neroom that he was unfit
for duty, and he was trying to go back ashore.

It cannot be overl ooked here that the engi neroom | ogs
previously referred to show that Appellant never appeared in the
engi neroom t hat ni ght but had been dism ssed fromduty the night
bef ore.

The log entry made by the second nate who was reported to have
given the information in the first report to the nmaster appears in
def ense Exhibit "2" and reads as foll ows:

" 2255 CASTI LLO cane aboard APPARENTLY w th a great
anount of alcohol. Wen he was told by ne that he coul d not
go ashore agai n because he would fall down the Jacob's | adder
he tried to junp over the side."

At this point it is clear that soneone is mstaken. |[If the
mate who nade this entry nmade the report that the master said he
made, either the entry was wong or the report was wong. |If the

entry was correct and a report to that effect was nmade to the
master, then the nmaster was w ong.

The mate did not testify in person.
VI |

As to whether Appellant commtted a disturbance aboard the
vessel 2215 on 10 Decenber 1966, there is, in the case in chief
agai nst Appellant only the eyewitness testinony of the master. The
master first testified on this point, "My orders were not to | et
M. Castillo back ashore, and to keep himfrom goi ng down, we were
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using a pilot ladder...and | did see M. Castillo after he couldn't
get on the gangway, get upon the catrail [cap rail?] to get in the
| aunch to get ashore or at |east that was what | saw. " R-12.

The master went on to testify that, after he sawthis, the
second mate "cane back the second tine, | gave himthe
handcuffs...."

This eyewitness testinony inplies only that when Appel | ant
“couldn't get on the gangway" [was there a "gangway" or
"accommodation | adder” there or not?] he tried to use the Jacob's
| adder to go over the side. This testinony does not identify the
| ocation of the "pilot |adder"” in use.

It can be seen that a pilot |adder can be rigged over a
bul wark, requiring the user to go up and over, or at a break,
requiring the user only to be careful in getting on and descendi ng.
To interpret the evidence agai nst Appellant in the manner nost
favorable to the case against him it can be concluded that the
| adder ran over a bul war k.

Thus, the nmaster's testinony neant that Appellant got on the
caprail of the bulwark in order to get on the |adder. This was all
the master, as witness, saw, and this was all, in the absence of
the testinony of the second nate, there was to see. while the
second nate's entry in the deck log introduced by appell ant
hi nsel f, indicates that Appellant was attenpting to "junp over
board," this entry is not supported by eyew tness testinony.

The Exam ner made a finding that Appellant was attenpting "to
ei ther descent the pilot or Jacob's |adder, or to junp over the
side." D2. To this fact-finding is added: ("The master, who
observed the person charged clinb up the caprail thought the man
was going to junp over the side.)"” |If this parenthetical statenent
is a "finding," it is a finding only as to the opinion of a

Wi tness. But the master did not testify that he thought Appell ant
was going to junp overboard. He testified only that he thought the
man's position was "dangerous." R-15, 16. It was the deck-1o0g
entry of the second mate that spoke of junping overboard. Al the
master saw was a nan attenpting to | eave the ship via the Jacob's

| adder .
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To | eave a ship by any intentionally provided neans is not of
Itself a disturbance.

VI

An attenpt by an intoxicated person to |leave a ship by a
Jacob's | adder could well create a disturbance.

In this condition of the record inquiring into the evidence of
I ntoxi cation nmust be nmade.

The only evidence introduced by the Investigating Oficer was
the reference in the Oficial Log Book entry. This reference | ost
what probative value it m ght have had by being linked to the
asserted report (untrue if nmade) that Appellant had at about 2215
been di sm ssed fromthe engi neroom because of i ntoxication.

The only other evidence of intoxication appears in the deck
| og entry introduced by Appellant. One of four original
specifications, that dealing with failure to performduties on the
night in question, dealt with intoxication. The reference to
I ntoxication is that specification was w thdrawn by the
| nvestigating Oficer before arraignnent. Thus, when the
| nvestigating Oficer rested his case, there was no specification
as to which a notion to dism ss because of failure to prove
I ntoxi cation could be directed. The specification as to
di sturbance, the one found proved, would allow introduction of
evi dence of intoxication as a condition of the disturbance. The
| nvestigating Oficer had, however, offered no such evidence except
the erroneous O ficial Log Book Entry, and no notion to dismss
specification alleging a disturbance could be | ogged nerely because
there was no evidence of intoxication, since intoxication is not a
necessary el enent of creating a disturbance.

When Appellant's counsel offered the deck log entry in

evi dence, it was obviously done to disprove evidence that Appellant
had been sent fromthe engi ne roomthat night, by show ng (al ong

wi th other evidence) that Appellant had not been in the engi neroom
that night at all, but had instead arrived at the ship at 2215.
When counsel offered this entry in evidence he specifically desired
to object to that part of it which spoke of Appellant's being,
"Apparently under a great anmount of alcohol."” The grounds were, in
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effect, that Appellant was forced to enter the log entry but should
be excused fromoffering the quoted words because "intoxication"
had been ruled out of the question in the case.

When the Investigating O ficer demanded that the entire entry
be admtted in evidence the Exam ner overruled the objection: "No

| wll allow it because it is part of the Exhibit, but since the
Governnent saw fit not to charge under it, I aminvolved in another
matter.

What ot her matter the Exam ner was involved in is not
specified, but the way is |left open for the person charged before
himto believe that he need not worry about evidence of
| nt oxi cati ons.

When Appellant hinself testified, the Investigating Oficer
attenpted to question himon his drinking. Appellant's counsel
obj ected on the grounds that the question of intoxication had been
renoved fromthe case. The Investigating Oficer argued that
| nt oxi cati on m ght have been renoved fromthe case as the cause of
failure to performduties under the original first specification,
but was still open as to Appellant's condition in the "disturbance"
guestion. Appellant's counsel clained "surprise”, stated that he
had al ready rel eased from subpoena, in the belief that
"intoxication" was not |onger an issue, a witness that he had been
hol di ng, and objected to the Iine of questioning.

The Exam ner sai d:

“"Do | have all the objection” | have all the argunent?
The objection is sustained. |It's sustained on the grounds
that the Governnment, with its eyes open, took that whole
guestion out of the case. It wll only conplicate it now "

R-126.

One nore reference to intoxication appears in the transcript
of hearing. 1In the Investigating Oficer's final argunent he nmade
reference to the fact that the deck log reflected that Appell ant
had returned to the ship "apparently in a great anount of al cohol."’
When Appellant's counsel interrupted to state that he thought that
this question was out of the case, the Exam ner achieved
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nollification of the parties by saying:

"He is commenting on part of the evidence, he is not
commenting on the charges. Now, he is commenting on the
evi dence." R-162.

The I nvestigating Oficer then went on to argue that Appellant was
“drunk. "

The Examner's findings (No. 5; D2) definitely accept that
Appel | ant had cone aboard "in an apparent intoxicated condition."

It may be stated categorically in this case that the Exam ner
coul d have rul ed that evidence of intoxication was adm ssible on
the issue of "creating a disturbance” even if it were no | onger
applicable to the specification as to "failure to performduties."”
He did not. When he admtted the evidence as to intoxication the
Exam ner stated that he admtted it only under the rule that when
part of a docunent was used, the rest could be used also. But the
Exam ner specifically declared that the Investigating Oficer had
elimnated intoxication as a part of the "case," not with respect
to any individual specification but as part of the "case." The
Exam ner's ruling nmay have been wong, but he made it.

He did not permt intoxication to be inquired into on
cross-exam nation of Appellant, on protest of Appellant's counsel
t hat he had rel eased from subpoena a wi tness who coul d have
testified on the matter.

The comment made when the Investigating Oficer's argunent
about intoxication was interrupted by Appellant's counsel was al so
cryptic. The distinction between the Investigating Oficer's
comenting on part of the evidence and comenting on the charges is
not cl ear.

However, the total inpression is that the Exam ner intended to
di sregard all evidence of intoxication. On the whole record,
Appel lant had a right to rely on this belief since he had already
announced that he had foregoing part of his defense in that belief.

Nevert hel ess, the Exam ner used the evidence as to
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I ntoxi cation to support a finding that Appellant had nade "an
apparent attenpt to ...descent the pilot or Jacob's |adder" in such
a fashion as to constitute that intrinsically neutral act a

“di st ur bance. "

It is possible that the Exam ner on reflection decided that
evidence as to intoxication was adm ssible on the question of
creating a disturbance even if the matter had been renoved fromthe
specification on failure to performduties. If so, Appellant
shoul d have been given notice of this change of opinion so that he
could either:

(1) produce evidence to the contrary, or

(2) protest that he had been irrenedi ably prejudiced by his
reliance on the earlier erroneous deci sion.

I X

If the finding of intoxication is elimnated there is left to
support the conclusion that Appellant created a disturbance only
t he finding.

"The person charged clinbed up on the caprail in an
apparent attenpt to either descent the pilot or Jacob's
| adder, or to junp over the side.”

It has al ready been pointed out that the naster did not testify
t hat he saw Appellant attenpting to junp over the side, but that
the only evidence toward that conclusion was in the unsupported
record of the second nate in the deck | og.

Whet her this evidence woul d be enough to support a finding
t hat Appellant was attenpting to junp overboard need not be
decided. since the findings of the Exam ner are in the
alternative, the alternative nore favorable to Appellant shoul d be
accepted. That alternative is nerely that Appellant clinbed up on
the caprail to descent the Jacob's | adder.

This is not "creating a disturbance.”

This case could be renmanded so that the Exam ner could, in
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open hearing, advise Appellant that intoxication was in issue and
allow his to present contrary evidence. |t is considered further
proceedi ngs woul d serve no useful purpose.

CONCLUSI ON

It is concluded that no prinma facie case of
"I ntoxication" in connection with Appellant's effort to | eave the
ship was made out, and that Appellant's entry of the deck log into
evidence did not cure the defect because the Exam ner had rul ed
"I ntoxication" out of the case. The adm ssible evidence specified
as being considered in the case does not support a finding that
Appel | ant was i nt oxi cat ed.

Absent the elenent of intoxication, there is nothing in the
finding that Appellant attenpted to | eave the vessel via a Jacob's
| adder to support a conclusion that he created a di sturbance.

ORDER

The order of the Exam ner dated at New York, N. Y. on 29
Decenber 1967, is VACATED. The findings are MODI FI ED, as stated
herein, and the charge and specification are D SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmmandant

Si gned at Washington, D. C, this 15th day of Novenber 1968.

| NDEX ( CASTI LLO)
Aggravation of offenses

Matters may be proved
Need not be pl eaded

Charges and specifications
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Leaving ship by any intentionally provided neans is not of
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Nature of restraint found necessary after disturbance is not
an el enent of offense

Due process
El enent s of

Evi dence

Credibility of, determ ned by exam ner
Exam ner's determ nation of witnesses credibility accepted
absent clear showing of arbitrary and capricious action
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It would be disregarded
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Fi ndi ngs of fact

Master's testinony has no greater inpact than that of other
W t nesses

When alternative, the one nore favorable to the party shoul d
be accept ed
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As not a prima facie case
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Prima facie case
Log entry not establishing
Remand

Not directed when further proceedi ngs would serve no
further purpose
To allow party to present evidence on issue

Test i nony

Master has no greater inport than that of other w tnesses

Wt nesses

Credibility of judged by exam ner
Exam ner's determ nation of credibility accepted absent cl ear
showi ng of arbitrary and capricious action
Exam ner's findings as to credibility generally upheld
Master's testinony has no greater inport than that of other
W t nesses
***x*  END OF DECI SION NO. 1736 *****
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