Appea No. 1730 - Lawrence J. MORTAN v. US - 18 October, 1968.

IN THE MATTER OF LI CENSE NO. R-12953 MERCHANT MARI NER S DOCUMENT
Z- 709454 AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Lawence J. MORTAN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1730
Law ence J. MORTAN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 April 1968, an Exam ner of the United States
Coast Guard at Jacksonville, Fla., after a hearing held at
Savannah, Ga., on 12 April 1968, suspended Appellant's seaman's
docunents for one nonth outright plus two nonths on ei ghteen
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved alleges that while serving as radio
of ficer on board SS NORTHWESTERN VI CTORY under authority of the
docunent and |icense above captioned on or about 14 March 1968,
Appel l ant wongfully failed to obey a |awful order of the master to
send a nessage by radio-tel egraph while the vessel was at sea.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The I nvestigating Oficer introduced no evidence, in view of
the plea of guilty.
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I n defense, Appellant offered in evidence his own statenent as
to matters in extenuation.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved by plea. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of one
nonth outright plus two nonths on ei ghteen nonths' probation.

The entire decision was served on 2 May 1968. Appeal was
timely filed on 13 May 1968.

FI NDI NGS OF FACT

On 14 March 1968, Appellant was serving as radio officer on
board SS NORTHWESTERN VI CTORY and acting under authority of his
| i cense and docunent while the ship was at sea.

At about 1200 on that date the nmaster gave a draft nessage to
Appel l ant, which he wi shed to be sent by radio. Appellant noted
that the nessage draft was not signed by the master, although the
nessage was fromthe naster hinself to a person in New York.

Appel |l ant refused to send the nessage, contending, in the
presence of w tnesses, that his union agreenent authorized hi m not
to send a nessage not signed by the master. After being "l ogged"
for failure to obey an order, Appellant changed his m nd and sent
t he nessage at about 1500.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that:

(1) There were mtigating circunstances;

(2) The Investigating Oficer "assured we that there was
nothing to worry about, that the hearing was just routine and that

| woul d probably receive a repri mnd;
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(3) Appellant was not advised of his right "to postpone the
hearing, which |I would have done if | had any idea of the outcone
of the hearing;" and

(4) The nmaster was not at the hearing and w tnesses were not
called in.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

The mtigating circunstances urged by Appellant were
personality conflicts with the nmaster. These were raised by
Appel | ant before the Exam ner. The Exam ner consi dered them before
fram ng his order, and Appellant had, | ess than a year before the
I nstant of fense, been given a suspension of six nonths on siXx
nont hs' probation. Under these circunstances it cannot be said
that the Exam ner's order was arbitrarily and capriciously
excessi ve.

Appel l ant' s al | egati on about the advice given to himby the
| nvestigating Oficer is not supported by anything in the record of
proceedi ngs nor by anything of the quality of an affidavit on
appeal. The record affirmatively shows that the Exam ner properly
i nstructed Appellant on all the possible outcones of the
proceedings (R 1, 2) and that the Investigating Ofice asserted
that he had al so so advised Appellant at the tinme of service of
charges (R-6,7).

As to Appellant's third point, it is noted first that he did
not have a "right" to a postponenent. He had a right to ask for a
post ponenent, whi ch woul d have undoubtedly been granted to hi mon
good cause shown. But Appellant pleaded guilty to the charge, and
he expl ai ned very carefully that he had been wong, and that he had
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admtted this to the naster hinself.

Appel |l ant was carefully warned by the Exam ner as to the
effect of his plea of guilty, but persisted in the plea because, "I
have to because | was wong. | realize |l was wong after | did
it." R-6.

There is nothing in law, regulation, or customthat dictates
t hat anyone nust automatically advise a person charged that he has
a right to a postponenent. There is also no |ogical nexus
bet ween Appellant's present statenent that he woul d have asked for
a post ponenent and foreknow edge of the result of the hearing,
because there has been no showi ng that the conduct of the hearing
woul d have been any different, or the result any different, if a
post ponenent had been granted. Nor is any reason for postponenent
expressed even on appeal .

Y

The fact that neither the master nor any ot her w tnesses
appeared at the hearing was not a fault. Appellant's plea of
guilty rendered the production of w tnesses unnecessary.

CONCLUSI ON

Not hi ng urged in this appeal calls for reversal of the
Exam ner's filings or order.

ORDER

The order of the Exam ner dated at Jacksonville, Fla. on 30
april 1968, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmmandant

Signed at Washington, D. C., this 18th day of October 1968.
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