Appea No. 1727 - Robert B. ARNOLD v. US - 16 October, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-947185-D3
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Robert B. ARNOLD

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1727
Robert B. ARNOLD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 February 1967, an Exam ner of the United
States Coast CGuard at Charleston, S.C., suspended Appellant's
seaman' s docunents for twelve nonths outright plus six nonths on
ei ghteen nont hs' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as an AB
Seaman on board SS AMERI CAN REPORTER under authority of the
docunent above descri bed, Appellant:

(1) on or about 16 Decenber 1966 created a di sturbance on
board at Brenerhaven, Germany, because of intoxication;

(2) on or about 22 Decenber 1966, wongfully absented hinself
fromthe vessel at Liverpool, England;

(3) on or about 24 Decenber 1966, wongfully failed to
performduties at sea because of intoxication;
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(4) on or about 6 January 1967, wongfully absented hinself
fromthe vessel at Antwerp, Bel gi um

(5 on or about 7 January 1967, wongfully failed to perform
duties while the vessel was in the Schel de River,
Bel gi um and

(6) on or about 19 January 1967, wongfully failed to join
the vessel at WImngton, N C

At the hearing, Appellant failed to appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of AMERI CAN REPORTER

No evi dence was produced in defense.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of twelve nonths
outright plus six nonths on ei ghteen nonths' probation.

The entire decision was served on 9 March 1967. Appeal was
timely filed on 10 March 1967, and perfected on 29 March 1967.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
Seaman on board SS AMERI CAN REPORTER and acting under authority of
hi s docunent.

On 16 Decenber 1966, Appellant wongfully created disturbance
aboard the vessel at Brenerhaven, Germany. This necessitated his
confinenent under guard until he was restored to duty on 18
Decenber 1966 while the vessel was at sea en route to Liverpool,
Engl and. On 22 Decenber 1966, Appell ant was absent fromthe vessel
wi t hout authority at Liverpool.
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On 24 Decenber 1966, Appellant wongfully failed to perform
his duties at sea, by reason of intoxication.

On 6 January 1967, Appellant wongfully absented hinself from
the vessel at Antwerp, Belgium Having rejoined the vessel in the
| ocks, he was unabl e, because of "hangover" to performhis duties
whil e the vessel was transiting the Schelde River toward sea on 7
January 1967.

On 16 January 1967, at Wl m ngton, N. C., Appellant obtained
a "master's certificate" to appear at a U S.P.H S facility. He
did not return to the vessel until twenty four hours |ater, when he
appeared, intoxicated, and demanded to be "paid off." Wen nutual
rel ease was refused, Appellant left the ship without authority and
was not seen again until he appeared on 27 January 1967 to be "paid
off" at Charleston, S. C

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that:

(1) Appellant was deni ed due process because he was not given
sufficient tinme after service of notice of the tine and
pl ace of hearing to obtain counsel, obtain w tnesses, or
to prepare his defense;

(2) "The investigating officer and hearing Examner erred in
denyi ng Appellant's request for a charge of venue when
reasonabl e cause appeared therefore.";

(3) "The Hearing Exam ner erred in finding Appellant guilty
of the charge in specification nunber two on the ground
and for the reason that Appellant was not tinely
furnished with a copy of the entry in the vessel's |og.

.before the vessel's arrival at its next port of call,
to wit: Liverpool, England;" and

(4) The Examiner erred in finding the sixth specification
proved for the reason that Appellant was not tinely
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appri zed of the charge or given a copy of the charge
(under 46 U.S.C. 702) prior to the tine the vessel left
WIl m ngton, N C

APPEARANCE: Gray, Frederickson and Heath, Portland, Oregon, by
Eugene D. Cox, Esq.

OPI NI ON

Appel lant's first point is blurred by his second point, but
effort is nade to treat it as a separate proposition of appeal.

Appel l ant's position would be better taken if he had appeared
for hearing and been denied tine by way of postponenent to procure
W t nesses and obtain counsel, but, first, it nust be said that
t hree days' notice for hearing cannot be said, as a matter of |aw,
to deny due process. Proceedings of this nature, understandably,
must be opened expeditiously, and should be brought expeditiously
to conclusion. The great problem as Appellant hinself indicates,
I s the di sappearance of wi tnesses whose calling is the sea.
Appel l ant hinsel f asserts, although the record only inferentially
supports his statenent, that the vessel and w tnesses had departed
Charl eston before the charges had been served.

Si nce Appel l ant has raised the question, the inference from
the evidence in this record nust be that he |eft the ship at
Wlmngton, N. C. on 18 January 1967, that the voyage on foreign
articles had ended at Charleston, S. C. between 20 and 26 January
1967, and that Appellant appeared at the Marine Inspection Ofice,
Charl eston, on 27 January 1967, with an agent of the owner, to be
"signed off" in the presence of the shipping comm ssioner.

The inference is that all the i medi ately avail abl e evi dence
on 27 January 1967, the voyage records of AMERI CAN REPORTER, were
at Charl eston. Another reasonable inference is that, fromthe
nature of the seaman's |life, sone w tnesses had becone unavail abl e
not nerely because the ship had | eft Charl eston but because they
had left the ship at the end of the foreign voyage at Charl eston.
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This fact wll be returned to in considering Appellant's
second point. The inportant nmatter here is that there is no
absol ute determ nation of a period of tinme which nust be all owed
bet ween the service of notice of hearing and the openi ng of
proceedings. The tinme could conceivably be as little as ten
mnutes, if the person charged reasonably consents. In the sane
fashion, the tinme could be inordinately long if the seaman were
charged for a distant date with notice of hearing for a place far
fromhis honme or usual port of shipnent.

Appel l ant's brief acknow edges that he was served with notice
on a Friday for appearance on the follow ng Monday. The record
does not reflect that he asked the Investigating Oficer for
subpoenas for witnesses. |t does not reflect that he desired a
| ater date so that he could procure counsel. It reflects only his
announced determ nation to | eave as soon as possible for
Cal i forni a.

Thus, Appellant's first point fails, because even if the
| nvestigating Oficer has served his notice for thirteen days hence
I nstead of three days hence Appellant's position would not have
been affected. This, inevitably, |leads to Appellant's second
poi nt, that a requested "change of venue" had not been granted.

Despite the statenent of Appellant's argunent, it cannot be
error for the Exam ner to have "deni ed" Appellant's request for
"“change of venue" to the "Wst Coast" because Appellant did not
appear before the Exam ner to request such a change. Appellant's
assertion of error nust be limted then to an assertion that it was
the Investigating Oficer's denial of "change of venue" which was
erroneous. Appellant here cites 46 CFR 137.05-5(a) as show ng that
an investigating officer has the authority to transfer a case to
"t he Conmandant or to any other port" when he finds "adequate basis
for conplaint” and that "the person under investigation, or
W t nesses are not avail able.”

Wil e Appellant admts that this | anguage is perm ssive, not
mandat ory, he asserts that the action of the Investigating Oficer
in this case grossly abused his discretion because he "was aware
that any witnesses the Appellant m ght produce in his own defense
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woul d not be available.” This is predicated on the statenent in
“1" above that the vessel had already left Charleston, S. C, and
that the "w tnesses" were unavail abl e.

There is no reason to believe that a transfer of the case to
t he West Coast woul d have nade the already m ssing wtnesses nore
avai |l able to Appellant; there is every reason to suspect the
opposite.

Appel | ant further argues that the Investigating Oficer's
refusal to transfer the case was arbitrary because it was omtted
on the record of hearing that he had advi sed Appellant that he
woul d transfer the matter to another port if Appellant would
“surrender"” his docunent. It is obvious fromthe record that this
Is a case in which an investigating officer would be willing to
cooperate with a person to be charged, and transfer the matter to
a port nore convenient for that person, because all his then
avai | abl e evi dence was docunentary and easily referable by mail.

Appel  ant nust al so see, however, that the |Investigating
O ficer nust have sone assurance that the person to be charged w |
be anenable to proceedings at the specified distant point. There
are only two days in which he can do this. One is by the formal
service of charges wth notice to appear at a tine and pl ace
certain, wwth a stipulation entered by the person charged that the
choice of tinme and place was his and that the hearing wll proceed
at that tinme and place even in his absence. This would al so
require a lengthy affidavit of the Investigating Oficer such as to
I ndi cate to the exam ner before whomthe charges were placed that
service of the charges and notice had been properly achieved.

This is a cunbersone procedure at best, and can always lead to
| at er assertions by the person charged that for sonme reason or
ant her he was deprived of his opportunity to appear as schedul ed.

The other alternative to an investigating officer is to ask
t he person requesting the transfer to deposit (not "surrender") his

docunent as evidence of good faith that he will appear at the pl ace
he has selected. This, of course, is fair insurance that the
person to be charged will, for his own self-interest, appear to

recover his docunent and thus be anenable to service of charges and
noti ce.
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Appellant's citation of Inre DDmtratos, D.C.N.D. Cal. 91

F. Supp. 426, is inapropos. The question involved here is not one
of "suspension w thout hearing” but of a voluntary agreenent to be
made for Appellant's stated convenience. Far fromthe

| nvestigating O ficer's action's being a "gross" abuse of
discretion, it nay be said that had he failed to take an action

t hat woul d have insured that a person appropriately to be charged
woul d be so charged, and given such notice that his failure to
appear could have permtted a hearing in absentia, it would

have been i nproper.

| f Appell ant had appeared before the Exam ner as notified in
this case, there is little doubt that a request for change of venue
woul d have been granted. (There is also no doubt that any exam ner
woul d grant any reasonabl e request for delay to obtain counsel or
to prepare defense, but he can do this only when the person charged
appears and makes the request.) The docunentary evi dence was
easily transferable and any testinony by |live wtnesses woul d have
been expected to be taken by deposition. This could as well have
been done at the port of Appellant's choice just as well as at
Charl eston. But an Exam ner cannot transfer a case to another port
si nply because he has heard that the person charged wanted the
heari ng held el sewhere. To issue a neani ngful order of change he
must have the noving party before himso that he nay set a date
and place certain for continuance.

On this point, Appellant also has a subsidiary argunent that
“the Investigating Oficer knew or at |east nust have known t hat
t he Appel l ant had been advised by a United States Public Health
Service physician to report to a hospital prior to the day set for

his hearing". There is nothing in the record to intinmate that the
| nvestigating Oficer knew or should have known of any such
fact. Matters outside the record submtted on appeal wll be

referred to in dealing with Appellant's fourth point, relative to
his failure to join at WImngton, N. C. on 19 January 1967.

Appellant's third point is that 46 U S. C 702 was not
conplied wwth in that he was not notified of the offense of 16
Decenber 1966 at Bernerhaven, Gernmany, "but was not apprised of the
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charge and the charge was not entered into the log until Decenber
23, 1966, while the vessel was in Liverpool, England.”

The concern in these proceedi ngs had al ways been whet her there
has been "substantial" conpliance with 46 U S.C. 202 or 702,
because it has been consistently held that a log entry nade in

"substantial" conpliance constitutes a prima facie case as to
the offenses set forth therein. Decisions Nos. 10798 10828 10838

1364. "literal" conpliance would render sone offenses inpossible
of entry into the log. For exanple, an offense of failing to stand
a 2000- 2400 watch could not possibly be entered in the log "on the
day on which the offense was commtted." CQoviously, entry nade on
the next day would be within the contenplation of the statute.
Simlarly, an offense conmtted while a vessel was in a port but in
the process of departing the port could not be recorded in the | og
"before her departure therefrom" unless the unreasonabl e

requi renent were nade that a master stop his ship for the purpose
of "logging" a deficient seanan. Statutes are not to be
constructed to absurd results, but in light of their obvious

pur poses. Decision on Appeal No. 656.

In the instant case, it is not true, as Appellant asserts,
that "the charge [of 16 Decenber 1966] was not entered into the | og
until Decenber 23, 1966, while the vessel was in Liverpool,
Engl and. "

The record is quite clear that the master entered the details
of Appellant's offense at 1930 on 16 Decenber at Brenerhaven,
Germany, recounting details from 1335 to 1830. Appellant was
confined under guard after exam nation by |ocal police and a
physi cian. The chronology of entries in the | og shows that his
entry was nade precisely on the date of the offense.

Appel l ant's objection nust be limted to the fact that he was
not apprized of the log entry before the vessel had arrived at
Li verpool, as apparently called for by 46 U S.C. 702.

The record shows plainly that Appellant was not restorable to
duty until 18 Decenber 1966 when the vessel was at sea.

| f speciousness were to be resorted to in interpreting this
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statute,it could be said that the statute does not apply to the
circunstances of this case. Appellant had rendered hinself

| ncapabl e of having the log entry read to himbefore the ship |eft
port, and the literal reading of the section requires reading of
the log entry to the seaman before arrival in port only when the

of fense was commtted at sea. Such |logic-chopping is to be avoi ded
when the plain reading of the |law | eaves no anbiguity.

In this case, the master as neticul ously recorded Appellant's
of fense as was possible to himon the date of the offense.
Appel | ant was not able to return to duty until the second date
thereafter. By that tine the ship was at sea; in a heavily
trafficked area; en route to Liverpool.

On 22 Decenber 1966, at Liverpool, Appellant was absent from
the vessel without authority. On 23 Decenber 1966, the |og entries
for both 22 Decenber and 16 Decenber 1966 were read to him To
both he replied, "No comment."

The question is thus resolved into whether a master failed to
conply "substantially" wwth 46 U S.C. 702, when he failed to read
a log entry of 16 Decenber 1966 to a seanman, who was i ntoxicated up
to 18 Decenber 1966, until 23 Decenber 1966, the day after the
seaman returned froma day's unauthorized absence. Keeping in m nd
t he purpose of the statute, to prevent the "fram ng" of a seaman by
a master by a log entry nade after the date of sonething which did
not happen, and considering that Appellant nmade no comment when
apprized of the log entry, | think that there is here substanti al
conpliance with the statute such as to constitute the log entry as
a prima facie case.

It may further be noted that Appellant's claimon appeal that
he had no notice of the offense in Brenerhaven is weakened by the
fact that he was in confinenent under guard for over twenty four
hours while the ship proceeded from Brenerhaven well out to sea.
This was de facto notice, and, when the log entry was read to
him had Appellant been unlawfully confined w thout notice he would
have had nore to say than "No comment”

|V

Appel | ant again invokes 46 U S.C. 702 in connection with his
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failure to join at WIimngton, N. C., on 19 January 1967. It is
argued that he was not notified of the charge before the vessel
sailed for [sic] WImngton, North Carolina, in violation of the
above cited provision 46 USCA 702...."

It does not seem possible that this can be seriously argued.
When the essence of an offense is failure to join a vessel or
desertion, it could not be clearer that the requirenents of 46
U S C 702 that the offender be "furnished with a copy” of the |og
entry, "have the sane read over distinctly and audibly to him" and
so forth, have no application what soever.

This point is conpletely wthout nerit.
V

The question of Appellant's nedical status, referred to in I11I
above, al so becones pertinent here. On appeal, certain docunents
have subm tt ed.

The vessel's | og shows clearly that on 18 January 1967, at
WIlmngton, N. C, Appellant was given a "master's certificate" to
report toa US P.HS facility at WImngton, that date. On
appeal , Appellant has submtted a copy of that certificate, a copy
of a Standard Form #544, a U.S.P.H S. Cinical Record, titled
"statenment of Patient's Treatnent."” This form copy, after
I dentifying the seaman and his vessel, lists, under Item 6 ("Chief
Conpl ai nt and Date of Onset"):

"(1) Last 2 1/2 wks. WEAK
(2) No Appetite"; and

Under Item?7 (3) ("D agnosis"):
n ?? n

Under Item9 (Remar ks) There appears:
"REFERRED to P.H Hospita
for diagnosis and Rx Unfit
for duty."

file:////hgsms-lawdb/users/K nowl edgeM anagemen...& %20R%201680%20-%201979/1727%20-%20ARNOL D.htm (10 of 15) [02/10/2011 10:08:09 AM]



Appea No. 1727 - Robert B. ARNOLD v. US - 16 October, 1968.

Had this docunent been produced at the hearing, it would have had
little probative value toward justifying a failure to join. It is
nerely a formreferral by a contact physician who nade no

di agnosi s.

Most inportant to the instant case is the fact that after
Appel l ant left the vessel on 18 January 1967, pursuant to his
"master's certificate,” he was not seen again until 1500 the next
day when he reported aboard intoxicated and demanding to be signed
off. There is no evidence that he presented "not fit for duty" slip
at the tinme. Thus his abandonnent of the ship was wrongful.

\

To return now to Appellant's first point, when he says that
the I nvestigating O ficer "knew or at |east nust have known that
t he Appel |l ant had been advised by a United States Public Health
Service physician to report to a hospital prior to the date set for
his hearing. | nust say that even if the certificate had been
presented to the Investigating Oficer on 27 January 1967 in the
formthat it is presented to ne on appeal, the Investigating
O ficer would have had no nore reason to believe that Appellant was
required to be in a hospital before 30 January 1967, than he would
have had to believe that Appellant was required to report to a
hospital before he appeared in Charleston on 27 January 1967 to
coll ect his wages.

The form shows no urgency and no di agnosis. Appellant did not
consider the referral of 18 January 1967 as an order for imedi ate
above, as an order to return to his ship to be paid off, since, in
fact he did not return to the ship for a whole day, and then only
when intoxicated. Nor did the referral prevent himfromgoing to
Charl eston on 27 January to draw his pay.

Appel | ant has al so submitted on appeal several docunents which
are offered as extrenely persuasive.

One indicates that Appellant entered a Veterans'
Adm nistration Hospital in Portland, Oregon, on 30 January 1967
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(the date of the schedul ed hearing in this case). Appellant was

di scharged by order of the Cardiol ogy Service on 11 February 1967,
with advice not to work aboard ship for seventeen days. Another,

a professional report fromthat hospital, classified as
“privileged" by the Veterans' Adm nistration, but released to ne on
t he appeal, contains this:

"Regardi ng our reconmendations for his return to ship-board
|ife, please see the |ast paragraph of the attached sunmary.
It is felt that the patient is perfectly capable of returning
to ship-board life. However, his history of recurrent
pancreatitis makes ship-board duty w thout a physician on
board to care for him should he have a recurrent episode,

rat her precarious. It was suggested that the patient spend
fromsix nonths to one year in sone other type of work unti
he was sure that abstaining fromal cohol and on a good di et
could avoid all recurrent episodes of pancreatitis.”

To these Appellant adds a letter of United States Lines, Inc.,
on New York, of 28 March 1968 which indicates that the shi powner
pai d nmai nt enance and cure up to 28 February 1967, and paid for
unearned wages up to the end of the voyage, 23 January 1967.

These records are not persuasive, especially when first
presented on appeal, in proceedings of this kind. The fact that
t he owner decided to pay wages through 23 January 1967 cannot
persuade ne that Appellant was lawfully aboard at the tinme of
sailing on 19 January 1967 any nore than it can persuade one that
he was in fact on board after 19 January 1967.

The shipowner's interest in avoiding litigation and avoi dance
of small clains is obviously different fromthe interest of the
United States to enforce actions under 46 U S.C. 239.

It does not matter what the shipowner later was inclined to
pay in the way of wages or nmintenance and cure. Wat does matter
I s the i ndependent authority to suspended or revoke |licenses or
docunents under 46 U.S.C. 239, regardless of the opinion of seanen
or shipowners, for acts cogni zable thereunder. This authority is
uphel d under this decision.

VI
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The propriety of the Exam ner's order may al so be consi dered.
Appel lant's record shows the foll ow ng actions under R S. 4450:

(1) 23 Cct. 1953: 2 nonths suspension, plus 4 nonths on 14
nont hs' probation; assault and battery, and creating
di st ur bance;

(2) 3 March 1961: 3 nonths' suspension, plus 3 nonths on 12
nont hs' probation; assault and battery, and failure to
perform

(3) 4 Decenber 1961: Adnoni shed for FTJ (with no indication
as to why the previously ordered probation had not been
found vi ol at ed) ;

(4) 17 August 1962: 4 nonths' suspension on 12 nonths'
probation; AWOL, using abusive | anguage to an officer,
and failure to perform because of intoxication;

(5) 22 April 1966: 2 nonths' suspension, plus 4 nonths on 12
nont hs' probation; failure to performand failure to
j oin.

In this, his sixth hearing, Appellant was necessarily found to have
viol ated the probation ordered on 22 April 1966, and the Exam ner
in this case nade effective the four nonths' suspension then
ordered, adding eight nore. The Exam ner noted that wth the
extensive prior record of Appellant he woul d have been inclined to
order revocation, but the gap from 1962 to 1966 persuaded hi mt hat
Appel | ant coul d, when he w shed to, keep out of trouble.

Appel | ant has been treated leniently in the past, as the
statenent of his record shows. A revocation would have been
affirmable in this case, especially since Appellant, by his absence
fromthe proceedi ngs gave no affirmati ve show ng of a reason why
| eni ency shoul d be considered. After Appellant has served the
year's suspension ordered in this case, he will still be on
probation for eighteen nonths if the chooses to return to sea. The
probationary period wll determ ne whether Appellant nerits the
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"“one nore chance" the Exam ner gave him

CONCLUSI ON

The charge and specification were proved by the necessary
quality and quantity of the evidence. The Exam ner's order, in
| i ght of the consideration he gave to its possible renedial effect
on Appellant, is not inappropriate.

ORDER

The order of the Exam ner dated at Charleston, S. C. on 1
February 1967, is AFFI RVED.

P. E. Trinble
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D.C., this 16th day of October 1968.

Wages, unear ned
paynment of, not disproof of wongful failure to join

Exam ner's orders
appropriate in light of prior record

Suspensi on orders
prior record as affecting

sxxx* END OF DECI SION NO. 1727 ****x
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