Appea No. 1725 - Ismael RIVERA v. US - 16 October, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-237770- D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: | snael RI VERA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1725
| smael RI VERA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 24 January 1968, an Exam ner of the United
States Coast CGuard at New York, N. Y. suspended Appellant's
seaman's docunents for three nonths on nine nonths' probation upon
finding himguilty of m sconduct. The specifications found proved
all ege that while serving as an able seaman on board SS EXECUTOR
under authority of the docunent above captioned Appell ant:

(1) on or about 8 Decenber 1967 wongfully failed to report
at a fire and boat drill;

(2) on or about 13 Decenber 1967, at Venice, Italy:
(a) was wongfully absent fromthe vessel,

(b) failed to obey an order of the nmaster not to | eave
t he vessel, and,
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(c) wongfully failed to join the vessel.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of EXECUTOR

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths on nine
nont hs' probati on.

The entire decision was served on 27 January 1968. Appeal was
tinely filed on 13 February 1968. Although Appellant had until 22
July 1968 to perfect his appeal, he had added nothing to the
grounds stated on 13 February 1968.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an
abl e- bodi ed seaman on board SS EXECUTOR and acting under authority
of his docunent.

On 8 Decenber 1967, at sea, Appellant wongfully failed to
report for a fire and boat drill.

On 13 Decenber 1967, after Appellant had expressed a desire to
go ashore at Venice, Italy, for nedical attention, he was ordered
by the master to remain on board because a doctor was comng to the
ship. Appellant disobeyed the order and left the ship. He did not
return before sailing tine and failed to join the vessel on sailing
on that date.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

(1) Appellant was under sedation on 8 Decenber 1967 and did
not hear the bell for fire and boat drill;

(2) Appellant wanted to go to a hospital in Venice on 13
Decenber 1967, not to be seen by a doctor aboard the ship, and
therefore had a right to | eave the vessel;

(3) That because of head injuries he lost his way back to the
vessel at Venice and therefore did not "fail to join"; and

(4) The Exam ner found that the evidence was insufficient to
support what was originally "specification 6" in this case (the
specification relative to the fire and boat drill), but still held,

as a conclusion of |aw, that the specification had been proved.
APPEARANCE: Appel |l ant, pro se.

OPI NI ON

To take Appellant's fourth point first, it is noted that he
m sconstrued the Exam ner's finding. The Exam ner's sixth finding
was that the evidence was insufficient to support the original
fifth specification, not the original sixth specification.

The Exam ner's seventh finding of fact, dealing with the
failure to report for fire and boat drill, the matter of the
original sixth specification, was:

"On 8 Decenber 1967 while the vessel was at sea, the
person charged wongfully failed to report for nuster at
fire and boat drill."

This finding was consistent with the conclusion that the
specification had been proved.
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Appel | ant seens to have assuned that each nunbered finding of
t he Exam ner corresponded to the identically nunbered
specification. However, the Examner's first finding dealt with
t he general question of jurisdiction, and thus each subsequent
finding dealt with the specification nunbered one |ess than the
nunber of the finding.

Wth respect to Appellant's first argunent, that he was under
sedation and therefore did not hear the bell for fire and boat

drill, the Exam ner found that Appellant, while off duty, was
anbul at ory and not excused from attendance at the drill. Since the
finding is predicated upon substantial evidence it will not be

di st ur bed.

Fromthe record, there is no doubt that Appellant was given a
direct order by the master not to | eave the ship because a doctor
was com ng aboard. Appellant cannot argue his own desire to go to
a hospital as a defense for justifying his |eaving the ship. Thus,
he not only di sobeyed an order but was absent fromthe vessel
wi t hout authority.

|V

The failure to join was correctly found. The Exam ner, within
his discretion, rejected Appellant's explanation of why he was
unable to get back to the ship. There was concl usive evidence that
Appel | ant was not on board when the vessel sail ed.

The offense of failure to join may be found when there is
found a conbi nati on of unauthorized absence fromthe vessel,
whet her antecedent to or at the tine of the sailing of the vessel,
and a failure to be on board when the vessel sails during the
peri od of unauthorized absence. The absence here was not only
clearly unauthorized but expressly forbidden.

V
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A question may be raised as to whether there was a duplicity
in the findings in this case since the wongful absence of
Appel l ant fromthe vessel was an essential elenent of each of three
specifications, the failure to obey an order, the absence itself,
and the failure to join. There is still, however, an essenti al
el ement peculiar to two of these that nakes it different from both
of the others. An unauthorized absence is one thing. But an
unaut hori zed absence need not invol ve direct disobedi ence of an
order nor mssing the ship. |In this case, the unauthorized absence
shoul d be considered as being nerged with either the failure to
obey an order of the failure to join.

CONCLUSI ON

The specification dealing with nere absence is dism ssed as
super fl uous upon the whole of the findings.

ORDER

The order of the Exam ner dated at New York, N Y. on 24
January 1968, is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 16th day of Cctober 1968.

| NDEX (Rl VERA)

Absence from vessel
Il ness as an excuse
Merged into failure to join and di sobedi ence of order

Charges and specifications
Mul tiplicity of

Di sobedi ence of orders
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As a multiplitious charge
Justification of
O master

Failure to join
As a nmultiplitious charge
Di scretion of exam ner to reject defense
El ements establi shed
Forei gn port

Failure to report
To fire drill, guilty finding upheld

sxxx* END OF DECI SION NO. 1725 ****x
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