Appeal No. 1721 - Edward E. CLIFTON v. US - 16 August, 1968.

IN THE MATTER OF LI CENSE NO. 370572 MERCHANT MARI NER S DOCUNMENT
Z-385 281 D3 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Edward E. CLIFTON

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1721
Edward E. CLI FTON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 2 March 1966, an Exam ner of the United States
Coast Guard at Houston, Texas, suspended Appellant's seaman's
docunents for six nonths upon finding himguilty of m sconduct.

The specifications found proved allege that while serving as a
fireman-watertender on board SS YORK under authority of the
docunent above descri bed, on or about 7 June 1965, Appell ant

assaul ted and battered one Melvin Chandler, a fell ow crewrenber, by
striking himwith his fists, and on 20 June 1965 wongfully fail ed
to performduties between 0000 and 0800 by reason of being under

t he i nfl uence of al cohol.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence certain
voyage records of YORK, the testinony of Chandl er, depositions of

file:////hgsms-lawdb/users/K nowl edgeM anagement...& %620R%201680%20-%201979/1721%20-%20CL IFTON.htm (1 of 13) [02/10/2011 10:07:45 AM]



Appeal No. 1721 - Edward E. CLIFTON v. US - 16 August, 1968.

three other wtnesses, and, by stipulation with counsel, a
handwitten statenent of another wtness.

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and both
specifications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs.

The entire decision was served on 23 COctober 1967. Appeal was
tinmely filed on 8 Novenber 1967, and perfected on 13 April 1968.

FI NDI NGS OF FACT

On 7 and 20 June 1965, Appellant was serving as a
fireman-watertender on SS YORK and acting under authority of his
docunent while the ship was in the ports of Aden, Arabia, and
Bonbay, | ndi a.

On 7 June 1965, at about 2350, Appellant and Mel vin Chandl er
were found fighting in a passageway in the crew quarters. No
W t ness saw the begi nning of the fight.

The fight was eventual |y broken up by the onl ookers.

Subject to later comment, | quote the Examner's finding as to
the results of the fight:

"M. difton, by reason of the fight herein considered,
was bl eeding fromthe face and head and M. Chandl er received
two bl ack eyes and had a pernmanent bridge in his nouth knocked
out."

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that there is insufficient evidence to
support a finding of assault and battery by Appellant. Not all of
t he specific exceptions need be recited, but one is of especial
interest. "Petitioner excepts to the Hearing Oficer's
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I nterpretation of the depositions of M. Bolling and M. Moody."
(Actually, the evidence fromBolling was not by way of deposition
but was the handwitten statenent, admtted by stipul ation,
previously referred to).

Wth respect to the second specification, it is urged that:

(1) while Appellant admts that he had been drinking prior to
reporting for watch and that the engineer relieved him of
his duties, Appellant asserts that he was ready, wlling
and able to work; and

(2) the only evidence agai nst Appellant was pure hearsay.

APPEARANCE: Newton B. Schwartz of Houston, Texas, by Gary F.
Wanzong, Esq.

OPI NI ON

Before proceeding to the nerits of this case, two procedural
matters may be briefly noted.

(i)

At R-11, the Investigating Oficer offered in evidence "the
Articles of the SS YORK and extracts - certified extracts of the

official log." Wen the Exam ner ascertained that the official |og
was avail able he said, "Well, introduce the official log and we'l|
substitute the certified copies.” Then he ordered that the sane be

done with the Articles. Thereupon, when both docunents were
apparently physically present, the Exam ner said:

“"Alright [sic], the Articles are admtted in evidence marked
Governnent Exhibit A, and the extracts fromthe official log are
admtted in evidence marked Governnent Exhibit B and certified
extracts may be substituted for the Articles and the | og."
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Si nce the obvious purpose of reference to the articles is to
establish Appellant's service aboard the vessel, it would be a
qui bble to insist that the live record apparently calls for entry
of the entire set of articles in evidence while only an extract
pertinent to Appellant was appended to the record. But as to the
Oficial Log, there could be a different consideration. Wile
"extracts" only were admtted in evidence, and copies were
aut hori zed to be substituted for them the itens to be admtted as
"Exhibit B" were not identified at the tine.

Seven nonths |ater, when a different attorney fromthe sane
firmwas appearing for Appellant, he sought to enter an Ofici al
Log entry in evidence. R-97. It then appeared that this entry was
already in evidence, and it was not until then that "Exhibit B" was
identified as pages 14 through 19 of the Oficial Log for the
voyage i n guestion.

The fault here was either concurred in or waived by counsel,
but it is clear that docunents should be precisely identified at
the tinme of their adm ssion into evidence. Under certain
percei vabl e conditions fatal error could result fromthe procedure
fol | owed here.

(i)

It may be observed that the caption of this Decision
identifies both a |icense and a Merchant Mariner's Docunent as
within the matter of the hearing, while the "service" involved was
only unlicensed service on a Merchant Mariner's Docunent, but no
| icense. He qualified for the |icense before the Examner's
deci sion was served upon him The Exam ner's order suspended the
“"Merchant Mariner's Docunent" and "all other valid |icenses and
docunents issued to you by the Coast Guard...." for a period to
comence i nmedi ately upon service of the order ending six nonths
"after the date on which you have surrendered your Merchant
Mariner's Docunent to the nearest Coast Guard office....

While all licenses and docunents were ordered suspended, the
end of the suspension was determ ned by the date on which the
Merchant Mariner's Docunent was surrendered. The question does not
arise in this case because both the |icense and the MVD were turned
in, wwthin three weeks of each other and a tenporary
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| i cense-docunent was issued on filing of the appeal. But,
technically, the subject of this order could conply, and effectuate
the running of the six nonths' suspension, nerely by turning in his
Merchant Mariner's Docunent. Use of the |icense during the period
of suspension would, of course, be unlawful. Still, the
possibility of unlawful use should be precluded so far as possible.
In the future, orders of suspension the term nation of which is
condi ti oned upon the date of surrender of the docunents affected
shoul d be so worded as to require the surrender of all |icenses,
certificates, or docunents affected by the order, not nerely on
surrender of a single docunent held by the person charged at the
tinme.

This is primarily a case of asserted assault and battery by
one seaman upon another in which no one but the participants in the
fracas was present when the episode began. Appellant urges, anong
ot her argunents, that the issue is essentially a question of
credibility between Appellant and his antagonist as to how t he
acknow edged fight began. If this were all there were to it the
| ssue on appeal would have to be resol ved agai nst Appel | ant,
because an exam ner, as initial trier of facts, has the duty and
the authority to assess credibility.

The grounds for appeal go beyond this however, and nust be

reviewed. 1In this case the Exam ner was presented not with a
sinpl e confrontation between a person charged and an alleged victim
of his assault and battery. |In one formor another there is nuch

evi dence, apart fromthat of the conbatants, which is usable, and
was in fact used by the Exam ner, in evaluating the testinony of
the principals as to the beginning of the conflict. It remains to
be seen whether this "third party" evidence was correctly
under st ood and construed so as to justify credence in the testinony
of the alleged victimof the assault and battery.

The Exam ner, in rejecting Appellant's version of how the
encounter began, was led to accept the version of the alleged
victim Chandl er, because of the statenent of Bolling and the
deposition of Mody. The Exam ner said:
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"The testinony of M. Robert W ©Mody and the
af orenmenti oned statenent of Jessie R Bolling shows that
t hey observed M. Cdifton and M. Chandler, using M.
Bolling's words "grappling” and M. Mody's words

"engaged in what is conmmonly known as a fist fight." It
was after first so observing these two nen, M. Cdifton
and M. Bolling, "fighting" - "grappling” that M. Moody

and M. Bolling saw M. Chandler using a flashlight on
M. difton. The testinony of these two i ndependent

W tnesses is accepted as substantial evidence of a
reliabl e and probative nature, showi ng that the

af orenmenti oned fight did not conmence as testified by M.
Clifton. 1In view of what | have just stated | refuse to
accept the aforenentioned testinony of M. Cifton that
M. Chandler started the fight. M. Chandler's testinony
in the respect here considered is considered as
substantial evidence of a reliable and probative nature.

Thi s opinion seens to accept the Mody and Bolling material as
supporting the testinony of Chandler that he drew his flashlight
fromhis pocket in self-defense after being assaulted and battered
by Appellant's fists.

Appel lant directly challenges the Exam ner's interpretation of
t hi s evi dence.

|V

The statenent of Bolling is that the fight was already in
progress when he arrived on the scene, that both nen were on deck
wi th Appellant on top, that when Chandl er shouted to be let up
Appel l ant said, "Okay if you will knock this stuff off,"” that
gr appl i ng sonehow began again with both nen going to the deck with
Chandl er on top, and that Chandler hit Appellant with a flashlight.

Thi s does not negative the possibility that Chandl er had the
flashlight in his hand at all tines. It does not inply that
Chandl er took the flashlight fromhis pocket while Bolling was
wat chi ng.

Accepted, as it was by the Exam ner, as "substantial evidence
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of a reliable and probative nature" it does not show that the
“fight did not comence as testified by M. difton."

It definitely contradicts the testinony of Chandler that the
only tinme he struck Appellant wwth the flashlight was when he was
on the deck and Appel |l ant was standi ng on one foot and stonping him
with the other.

The testinony of Moody is that he and Bolling arrived at the
scene to discover Appellant and Chandl er engaged in a fight. "W
observed the fight for two possibly three mnutes. M. Chandl er
had a flashlight in his hand, right hand, and struck himon the
head several tines with the flashlight...."

The only fair inference fromthis is that Chandl er had the
flashlight in his hand fromthe tine of Mody's arrival on the
scene. It does not show that the "fight did not commence as
testified by M. difton." Again, like Bolling's statenent, it
definitely contradicts the Chandl er version of the fighting.

Correctly understood, the wtnesses Bolling and Mbody tend to
prove the unreliability of Chandler's testinony.
V

This unreliability is further highlighted by a significant
om ssion by the Exam ner. The specification as originally franed
asserted assault and battery not nerely by striking with fists but
al so "by kicking and stonmping himwth your feet." Although
Chandl er testified vividly and at length that as he struggled on
t he deck Appellant held his I egs up and "stonped his body so badly
that he feared for his |life, the Exam ner did not find that part of
the specification proved. It is note-wrthy that while Chandl er
enbel lished this part of his testinony wth a statenent that
Appel | ant wore bi g, heavy shoes, other w tnesses descri bed
Appel |l ant' s footgear as "go-aheads," "Japanese slippers," or
"“shower slippers.”

\

Ordinarily the anobunt of damage done by one seaman to anot her
in a fracas is not even evidentiary in determning the identity of
an aggressor unless the issue becones that of unlawful neasures in
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self-defense. 1In this case the anount and kind of damage to
Appel | ant al so bears upon the credibility of the wtness Chandl er.

The Examner's finding as to injury has been quoted in the
Fi ndi ngs of Fact." The record presented for review indicates that
the Exam ner's findings do not go far enough.

Appel lant's testinony is quoted:

"Q He got on top of you and was doi ng what? Just
sittin" on you?

"A. He was striking nme very heavily and viciously with
the flashlight.

"Q He was striking you around the----

“"A. Al over | couldn't see because blood was in ny
eyes." (R-17).

Counsel then called the Examner's attention to scars on
Appel lant's face. R-17, 1-13. The Exam ner made no record of what
he had been called on to look at. It must be presuned then, in
favor of Appellant, that he exhibited "big scars" (R-17),
attributable to the encounter in question since there was no
evi dence that they cane from any ot her source.

More inportant, however, is evidence not nentioned by, and
possi bly overl ooked by, the Examner. The record in the Oficial
Log shows that the Chief Mate found it advi sable at 0050 to take
Appel | ant ashore for nedical treatnent because of his head injuries
and because of his apparent nausea. (There are intinmations in the
record that nausea may have been induced by intoxication. Wether
or not the nausea, if properly docunented, could have been the
basis for a finding that Appellant failed to performduties is
i mmaterial. Appellant was not so charged.)

Wiile it was found necessary to renove Appellant fromthe ship
at 0050 for nedical attention, the sane record shows that
Appel lant's al l eged victimof vicious assault and battery was
adm nistered first aid on board the ship.
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The treatnment found necessary for Appellant, while not
evi dence tending to prove that he was not an aggressor, is not
consistent with Chandler's testinony that he struck Appellant only
once.

Vi |

Appel | ant has argued that the Exam ner erred in rejecting his
testinony. When the testinony of a person charged is considered
| ndependently of other evidence it cannot be said as a matter of
| aw that an examiner erred in failing to give it the weight that
the party would |ike see assigned to it. In ny view of this case,
as already intimated, whether or not Appellant's testinony was
convincing is immaterial .

It would not matter had the Exam ner found Appellant's own
testinony inherently incredible (which he did not, professing
instead to rely on his interpretation of the statenent of Bolling
and the deposition of Mbody). Rejection of the testinony of a
person charged does not prove anything. (Decision on Appeal No.
894). There nust be reliable and probative evidence to support the
findings. The testinony of Chandler, contradicted in material part
by other w tnesses agai nst Appellant, and tacitly rejected in
material part by the Examner, is not of sufficient reliability or
probative value to sustain a finding that Appellant was an
aggr essor.

VI

As to the specification alleging failure to performduties
bet ween 0000 and 0800 on 20 June 1965, by reason of being under the
I nfl uence of al cohol, the only evidence agai nst Appell ant adduced
by the Investigating Oficer is the testinony of two unlicensed
engi neroom personnel that they saw an entry in the engi neroom | og
to the effect that Appellant had reported for work after drinking
and had been "knocked off" by the watch engineer. A finding cannot
be based on hearsay al one.

In this case, however, Appellant hinself testified that on the
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date in question he had been drinking before he reported for work
and that the engineer in charge of the watch had di sm ssed him
because of his condition. Fromthis evidence could be inferred a
proper finding in support of the specification, and in proceedi ngs
such as these testinony of the person charged hinself may be

utilized to fill gaps in the prima facie case in the
absence of a stipulation to the contrary.

Certain aspects of this case persuade ne that this theory
shoul d not be applied here. The first is that Appellant, although
possibly for his own convenience, testified before any substantive
evi dence was produced against him This brings about the unusual

situation that an argunent is correctly nade that a prinma

facie case was not established, but is presented for the first
time only after Appellant hinself had earlier voluntarily furnished
adequat e grounds for the Exam ner's finding.

This consideration by itself would not, in the ordinary case,
i nhibit an affirmance of the Exam ner's findings on the second
speci fication.

But it is nowthree years since the offense. Appellant has
been sailing since 1943, when he was seventeen years of age, with
no other blem sh on his record. Since the offense and since the
hearing itself, he has earned a |license. The Exam ner's order
woul d have to be nodified, probably to an adnonition. 46 CFR
137.20-165. The order would necessarily blem sh both the docunent
and the license. 1In a proper case this would be neither unjust nor
| nequi t abl e.

Here, the tine, effort, and expense were devoted to an issue
whi ch makes the single failure to stand a watch relatively trivial.
Affirmation of the findings as to the second specification, on the
basis of Appellant's own testinony, would be a classic case of the
| aboring nountain bringing forth a ridicul ous nouse.

CONCLUSI ON

The first specification was not proved by reliable, probative,
and substantial evidence, and must be dism ssed. The second
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specification should be dism ssed not because of any l|legal failure
but in the interest of equity, through the exercise of
adm ni strative cl enency.

ORDER

The order of the Exam ner dated at Houston, Texas on 22 March
1966, is VACATED. The findings are SET ASIDE, and the charges are
DI SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 16th day of August 1968.
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sxxx* END OF DECI SION NO. 1721 ****x
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