Appeal No. 1718 - WILLIAM ALEXANDER BIRD v. US- 17 July, 1968.

I N THE MATTER OF LI CENSE NO 289261 MERCHANT MARI NER' S DOCUMENT
Z-505313 AND ALL OTHER SEANVAN S DOCUMENTS
| ssued to: WLLI AM ALEXANDER BI RD

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1718
W LLI AM ALEXANDER Bl RD

Thi s appeal has taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order date 26 Septenber 1967, an Exam ner of the Unite
States Coast CGuard at (al veston, Texas, suspended Appellant's
seaman's docunents for three nonths on twel ve nonths' probation
upon finding himguilty of negligence. The specification found
proved all eges that while serving as chief engineer on board SS
LONE STAR STATE under authority of the docunent and |icense above
descri bed, on or about 22 May 1967, Appellant wongfully permtted
the starboard boiler to be operated w thout sufficient water,

t hereby causi ng damage to the boiler tubes, while the vessel was at
Gal vest on, Texas.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of four witnesses and a pertinent entry in the vessel's engine |og.
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I n defense, Appellant offered in evidence the testinony of two
W t nesses.

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order suspending all docunents
| ssued to Appellant for a period of three nonths on twelve nonths'
probati on.

The entire decision was served on 3 Cctober 1967. Appeal was
tinely filed on 12 Cctober 1967, and perfected on 17 January 1968.

FI NDI NGS OF FACT

On 22 May 1967, Appellant was serving as chief engineer on
board SS LONE STAR STATE and acting under authority of his |license
and docunent while the ship was in the port of Galveston, Texas.

On the date in question, Appellant had just returned to the
vessel fromvacation. (Because of deficiencies in the record, sone
findi ngs cannot be nmade here, but in view of the ultinmate
di sposition of the case this is not material).

At about 1550 on 22 May 1967, one Joseph P. McMahon, night
engi neer, assuned duties aboard LONE STAR STATE. At the tine, the
engi neering plant was operating under the foll ow ng conditions:

(1) The port boiler was undergoi ng work which rendered
it inoperative for a period of several hours;

(2) The main propul sion was inoperative because of
needed repairs;

(3) as a consequence of (2) above the electric feed punp
was | noperative;

(4) two auxiliary reciprocating feed punps were
avai l abl e for use, either of which would normally have
supplied an operating boiler with sufficient water; and
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(5) the starboard boiler was the only source of power in
oper ati on.

There was an energency di esel which, when |ater resorted to,
proved i noperative.

There is no evidence as to whether the ship was working cargo
at any tine.

When ni ght engi neer McMahon assuned the watch there existed

the problemthat there was | eakage of fuel oil into cargo space.
The first assistant engineer transferred ballast to correct a |ist
in an effort to prevent entry of fuel into the cargo space. Wen

the first assistant had done this he |eft the engi neroom and was
never seen or heard of again with respect to the matter of this
case.

McMahon found that the water level in the starboard boiler was
going down. He sent for the first assistant. The nessenger found
Appel | ant who asked whether there was trouble. Inforned that there
was, Appellant proceeded to the engineroomin ordinary clothing.
When he arrived in the engi neroom the situation was found to be
(al t hough who found it to be so, or who caused it to be so, cannot
be ascertained fromthe record) that the D. C. heater and the
f eedwat er tanks had been dunped into the double bottom

The only way to supply feed to the starboard boiler was to
punp fromthe double bottom Appellant ordered both auxiliaries to
be used for this purpose, and ordered salt water spraying to
prevent vapor-bindi ng of the punps.

Difficulty was encountered in the use of one of the
auxiliaries. The water level in the boiler fluctuated according to
punp operation. After about two hours of fighting to keep the
boiler in operation, Appellant was advi sed that one of the
auxi liary punps could not be restored to service. Appellant then
secured the plant.

One engi neer attached to the vessel |ater saw one sagged tube
in the boiler. The vessel was issued a permt to proceed to
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Mobi | e, Al abanm, apparently for work on sone seventy tubes in the
starboard boiler.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that there is insufficient evidence upon
which to find Appellant negligent and that only hindsight could
reveal a nere error in judgnent.

APPEARANCE: Royst on, Razor & Cook, by Edward J. Patterson, Jr.,
of Gal veston, Texas

OPI NI ON

Odinarily, the findings of an examner will not be disturbed
I f they are based upon reliable, probative, and substanti al
evi dence, even if there is conflicting evidence in the record.
Odinarily also, the hearing exam ner assigns weight to the
evi dence, and resolves questions of credibility when facts are in
dispute.y 1In this case the issues are not as clearly cut out as
usual. The problemis not purely with credibility, which may best
be resolved by personal hearing, but with reliability, which can be
as well evaluated on the record as on personal hearing.

For the reasons set out herein, on reevaluation of the
reliability of the evidence, finding of the Exam ner that Appell ant
"permtted the starboard boiler to be operated w thout sufficient
wat er thereby causing damage to the boil er tubes" cannot be
approved.

The first matter requiring discussion is the reiterated
finding of the Exam ner that Appellant had operated the boiler for
a period of two hours with water at a dangerously low level. In
t he Exam ner's"Finding No. 22" appears this statenent:

"This action on the part of the Chief Engineer for a
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period of about two hours is clear negligence as such
operati on obviously would and did about the herein
nmenti oned damage to the starboard boiler which caused
sanme to becone inoperative."

Enphati ¢ di sagreenent nust be nmade with this finding. Al of
t he evi dence shows that during these two hours Appell ant was
fighting to restore the water level to normal. He was properly
concerned with the problemfacing him but it cannot be said that
his efforts to restore the boiler were clearly negligent for that
period of tinme. As long as there was water in sight, Appellant was
justified in exerting efforts to restore normal water |evel and he
was not operating the boiler with the water at a "dangerous | ow
| evel . "

| f Appellant is to be found negligent, the finding cannot be
on a general view that for two hours or nore he permtted operation
of the boiler with water at a "dangerously low |level,"” but on a
fact finding that he negligently operated the boiler after the
wat er had gone from sight.

The evi dence upon which the Examner prinmarily relies is the
testinony of the vessel's second assistant engi neer who said that
he had advi sed Appellant that the water was out of sight in the
gauge glass. This testinony nust be reeval uated.

The Exam ner's el eventh finding begins:

"M . Caneron observed the Second Assistant Engi neer M.
Smth '"glued' there at the water gauge on the drum of the
starboard boiler the whole tine of the 'crisis.'"

This statenent is couched as a finding of fact, not as a recitation
of testinony of a wwtness. As a finding of fact it inplies that

t he second assistant engineer was in fact figuratively "glued" to

t he gauge glass. This posture of the second assistant of course,
buttresses the reliability of his testinony as to water |evel.

The reliability of the testinony on which this finding is
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based is belied, however, by the testinony of Smth hinself, who
described his activities during the crisis thus:

"I was there, | didn't glue nyself to the watching of the
punps, but ..." (R 65)
"I was up and down between the two levels - | would go up

and | ook at the boiler |level and then cone back down -
part of the tine | was manning the water hose and then
checking on the water |evel and - "(R-65).

"Wat chi ng the eyehigh - checking on the water in the

boi l er and then when the punp was holding it, I don't -
| think Sir, | really don't recall what happened after
that. | could have left the engineroom"” (R-65).

This witness, who had testified, as quoted just above, that he
was "wat ching the eyehigh," Later explained why he did not | ook at
t he eyehi gh but at the gauge glass. (R-69).

The follow ng dialogue is also found in the testinony of this
W t ness:

"I NVESTI GATI NG OFFI CER:  Now, after you went up and
| ooked at the gauge glass and it was adequate, where did
you go t hen?

"W TNESS: | don't recall.

"I NVESTI GATI NG OFFICER:  Well, did you remain in the
engi ner oonf

"WTNESS: | couldn't answer that because |I really don't
know.

"I NVESTI GATI NG OFFICER:  Well, were you in the engi neroom
for the rest of the tine?

"WTNESS: Well, | cane - if | had left, | don't recal
if | did or not, but if | did | came back."
(R-65-66).
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The testinony of this witness is scrutinized to this extent
for several reasons, but at the nonments its significance is
stressed with respect to the Examner's finding that this person
was "'glued there at the water gauge on the drum of the starboard
boiler the whole tinme of the "crisis'."

|f the testinony of the witness Smth is to be conclusive as

to water level, its reliability is naturally enhanced if it is
shown that he was at all tinmes in direct observation of the water
|l evel. But Smth's own testinony destroys the buttress which the

Exam ner erects fromthe testinony of the w tness Caneron.
| V

Not only nust the Exam ner's eleventh finding be discounted,
but it nust be seen that the testinony of the witness Smth itself
di spl ays i nherent weaknesses whi ch nust be kept in mnd in
considering his testinony as to "l ow water."

Smth testified that he advised Appellant that the water was
out of sight. Wen asked whether he had told himthis nore than
once, he stated that he could not renenber. (R 68). At the sane
point in the record, the wtness said:

“... | recommended to the chief that we secure the plant
because in ny estinmation the water was out of sight in

t he gauge gl ass and the boiler should not be in operation
any | onger."

When asked the time of this recomendation, he said, "I couldn't
give you a tine," and then gave an estimate, with relation to the
time the plant was secured, in these words:

"I was caught up in a chain of events there and there was
so nuch confusion and everything that | couldn't give you
a actual tine. | could say five mnutes, but | don't know
i f that would be true." (R-69).

Against this is the testinony of the night engi neer, MMahon,
that there had been difficulties wwth the punps, and that possibly
as late as five mnutes before the plant was secured he was
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reporting to Appellant that there was | ow water but that it was
still showing in the glass. (R-46). There is also the testinony
of the third assistant engineer that | ess than seventy seconds
before the plant was secured he bl ew down the glass (the fact of
bl ow ng down is admtted in the testinony of the witness Smth),
and that there was half inch of water in the glass. The third
assistant testified that he was annoyed when the |ights di nmed and
he wondered why the plant had been secured. (R-86). To this nmay
al so be added the testinony of the night engineer that the plant
was secured at the tine when he reported to Appellant that the
forward auxiliary feed punp could not be restored to service.
(R53). This witness also testified as foll ows:

"COUNSEL: Your testinony is that at all tines until the
Chi ef ordered the plant shut down there was water in the
gauge gl ass?

"W TNESS: There was water showing in the gauges gl ass,
yes, sir." (R-51).

The sane witness also testified:

"I NVESTI GATI NG OFFICER:. Did you attenpt to light off the
starboard boiler again that evening?

WTNESS: No, Sir.
"I NVESTI GATI NG OFFI CER:  Way not ?
"WTNESS:. Well, there was no water show ng.

"I NVESTI GATI NG OFFI CER:  There was no water show ng
wher e?

"WTNESS:. In the glass; she had gone out after we
secured her.

"1 NVESTI GATI NG OFFI CER:  The water |left the boiler after
you secured it?

"WTNESS: Well, it left the glass, the level in the
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glass left." (R-48-49).
V

On this state of the record it is apparent that the testinony
of the one w tness upon whomthe Exam ner relied to nmake a finding
that the boiler was operated with the water "dangerously |ow "
(i.e., as has been specified in | above, out of sight in the gauge
gl ass) was inherently unreliable and was flatly contradicted by the
testinony of the third assistant and the night engineers who saw
water in the gauge glass either up to or after the nonent the
boi | er was secured.

The picture given on this record is one of Appellant's naking
every effort to restore normal water supply to a boiler, the
vessel's one source of power, the feedwater for which had been
negligently dunped into the double bottom until the tinme canme when
he was inforned that one of his two avail abl e punps had becone
| noperative, at which tine he "gave up the fight" and secured the
boi | er.

Low as the water may have been, it was not "dangerously | ow
for the two hour period found by the Exam ner, and the reliable
evidence in the record indicates that it was not "dangerously |ow'
when the boiler was secured but only that Appellant recognized that
he could not nmaintain the status quo when the forward punp
was | ost, and surrendered to the fact that he woul d necessarily
| ose the water with only one punp renmai ning operative.

\

The question remai ns whether an inference could be made from
the extent and the nature of the damages sustained by the boiler as
to the cause of the casualty and the responsibility therefor.

Sone evi dence was introduced that a "low water" operation
coul d produce tube damage. Testinony of the w tnesses who so
stated also admtted that other causes could produce tube danage.

The only evidence as to danage to the starboard boiler of LONE
STAR STATE is to be found in the testinony of the witness Smth.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%208& %20R%201680%20-%201979/1718%20-%20BIRD.htm (9 of 14) [02/10/2011 10:07:48 AM]



Appeal No. 1718 - WILLIAM ALEXANDER BIRD v. US- 17 July, 1968.

H's testinony on this question is reproduced in full:

"I NVESTI GATI NG OFFI CER:  Have you had an opportunity to
-- since 7:45 on the evening of 22 May -- to inspect or
| ook at the starboard boiler?

W TNESS. Yes, Sir.

"I NVESTI GATI NG OFFI CER° When did you |l ook at it?

"WTNESS: | took a quick look at it, Sir, shortly after
It had been taken off the line. | just took a quick | ook
at it and observed sone tubes that was burned. | didn't

take a thorough | ook at it.

"I NVESTI GATI NG OFFI CER: Are you aware of any repairs
being nade to the starboard boiler?

"WTNESS. Yes, Sir, the water walls have been cut open,
screen tubes have been cut open and | am not positive as
to what drum was opened.

"I NVESTI GATI NG OFFI CER: How many tubes are invol ved
here, you say, being --

W TNESS: (Silence)

"I NVESTI GATI NG OFFI CER:  Not the exact nunber, just an

esti mat e.
"WTNESS: | would say there would be 40 on the water
wal |l s and 70 tubes -- screen tubes, that | know of.

"I NVESTI GATI NG OFFI CER: Do you know of any repairs
needed to any econom zers?

"WTNESS: No, Sir, | don't.

"I NVESTI GATI NG OFFI CER:  You say you saw one sided tubes
when you made that initial inspection, based upon your
personal -- your own personal know edge, what nornally
causes a tube to sag?
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"W TNESS: Plugage of tube or denial water causing

over heating or sagging, possibly |ow water condition,
rating of a tube with oil to the point you would not have
a heat transfer.

"I NVESTI GATI NG OFFI CER: Are you aware of any damages to

any tubes on this particular boiler when you went aboard
it?

"WTNESS: No, Sir, | wasn't. It was observed that there
was a steam | eak from sonewhere because you could see an
| ssuance of steam

"I NVESTI GATI NG OFFI CER° Was this indicative of 70 tubes
| eaki ng?

"WTNESS: 70 tubes leaking, no sir, | don't believe this
many tubes were invol ved.

"I NVESTI GATI NG OFFI CER: | have no further questions.

"COUNSEL: M. Smith, you're not telling us are you that
It I's your opinion as an engi neer that based on what you
saw t hat one sagging tube -- you're not telling us that
a reasonable probability is the fact that the chief
engineer tried to keep the plant on the Iine and because
he did it caused all of this 70 tubes | eaking. You are
telling us that -- you don't know what to be a fact now
do you?

"WTNESS: No, Sir, | wasn't answering this as a fact.

| was asked if | had observed the boiler and | said | saw
this one tube sagged. | have no idea what the cause of

t he saggi ng was.

"COUNSEL: That one tube -- it could have been burned
before this tine?

"WTNESS: Yes, it could have.

"COUNSEL: You say there was an issuance of steam well,
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t hat could of indicated that the boiler had been m sused
or needed repair or needed attention.

"WTNESS: VYes, Sir.

Particular attention nust be given to the answer to the eighth
guestion in the series quoted. The word "sided" is necessarily to
be construed as "sagged" in view of the answer to the el eventh and
next to | ast question quoted.

Up to the nonent that that eighth question had been asked,
there was no testinony by the witness on the record of hearing that
he had seen one tube "sagged." This indicates that the
| nvestigating Oficer was questioning on the basis of information
avail able to himoutside the record of this hearing.

The inportant fact is that this witness is the only one
utilized to tie in the damages to the boiler which required repair
to the damage which m ght have been occasioned during the "crisis"
I n question. Since this witness could testify from personal
observation only that one tube was seen to have sagged after the
“crisis" but not necessarily because of the "crisis," the
connection has not been shown.

Vi |

It may be that evidence not adduced at hearing could have
proved operation of the boiler such as to cause the danmages whi ch
required repair. Appellant cannot be found negligent under such
condi ti ons.

It may be that proper expert testinony analyzing the
activities described on this record m ght have been the basis for
ot her charges and ot her findings against Appellant. But the
charges were not brought and there was no litigation as to other
possible faults. (Cf. Kuhn v. Cvil Aeronautics Board, CA D.C.
1950, 193 F.2nd 839)9

VI

In view of the disposition of this case, no attention need be

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%208& %20R%201680%20-%201979/1718%20-%20BIRD.htm (12 of 14) [02/10/2011 10:07:48 AM]



Appeal No. 1718 - WILLIAM ALEXANDER BIRD v. US- 17 July, 1968.

given to the propriety of the order of the Exam ner which both as
to suspension and terns of probation extended to all seaman's
docunents issued to Appell ant.

CONCLUSI ON

The evidence in this record is not sufficient to sustain a
finding that Appellant at any tinme permtted the starboard boiler
of LONE STAR STATE to be operated wi thout sufficient water and the
evi dence does not sustain a finding that any particul ar operation
of the boiler caused the damages that had |later to be repaired.

ORDER

The findings and order of the Exam ner dated 26 Septenber 1967
at Gal veston, Texas, are SET ASIDE. The charge are DI SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D.C., this 17th day of July 1968.

| NDEX
BA LER CASUALTY

"dangerously | ow water, "what constitutes
damages, necessity to link to acts negligence
not established.

EVI DENCE
realibility of, reevaluation proper on appeal

EXAM NERS
reliability of evidence, when subject to review
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NEGLI GENCE
propriety of order affecting all docunents

*xxx*  END OF DECI SION NO 1718 *****

Top

file://lIhgsms-lawdb/users/K nowl edgeM anagement...%620& %20R%201680%20-%201979/1718%20-%20BI RD.htm (14 of 14) [02/10/2011 10:07:48 AM]



	Local Disk
	Appeal No. 1718 - WILLIAM ALEXANDER BIRD v. US - 17 July, 1968.


