Appeal No. 1714 - Robert H. STORMER v. US - 8 July, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-1165532-D2
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Robert H STORMER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1714
Robert H STORMER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 3 March 1967, an Exam ner of the United States
Coast Guard at San Francisco, Cal., suspended Appellant's seaman's
docunents for two nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The specifications found proved all ege
that while serving as a w per on board the United States SS
ANNI STON VI CTORY under authority of the docunent above descri bed,
on or about 21 Novenber 1966, Appellant wongfully absented hinself
fromthe vessel and his duties at Subic Bay, P. R, and on 22
Novenber 1966, at sea, wongfully failed to performhis assigned
duties. The first specification, as found proved by the Exam ner,
was |limted to failure to performduties after 1345, with no
finding that Appellant was, during the period of non-performance of
duty, actually absent fromthe vessel.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating Oficer introduced in evidence voyage
records of ANNI STON VI CTORY and the testinony of the Chief
Engi neer.

I n defense, Appellant offered in evidence his own testinony,
and that of the other w per aboard the vessel.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and two
speci fications had been proved. The Exam ner then entered an order
suspendi ng all docunents issued to Appellant for a period of two
nont hs on twel ve nonths' probation.

The entire decision was served on 20 July 1967. Appeal was
tinmely filed on 16 August 1967 and was perfected on 15 April 1968.

FI NDI NGS OF FACT

On 21 and 22 Novenber 1966, Appellant was serving as a W per
on board SS ANNI STON VI CTORY and acting under authority of his
docunent .

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the evidence does not support the
Exam ner's findi ngs.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

Wth respect to the occurrences of 21 Novenber 1966, the
Exam ner found that while the specification alleged w ongful
absence fromthe vessel and duties for the entire day the failure
to performduties could be found only from 1345 on. He found that
Appel | ant was prevented by stormconditions fromreturning to the
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ship through no fault of his own, but that Appellant had wongfully
failed to turn to after his return to the ship at 1345.

There is no basis in the record for this precise finding of
time. The evidence agai nst Appellant was that he returned to

the ship at 1410. Al so, Appellant testified that he did turn to on
his return to the vessel, but neither matter is crucial in
consideration of this case. The Exam ner theorized that a seaman
who is "l ogged" a day's pay before the day is over does not shed
his responsibility to work the rest of the day. Whether the fact
that 46 U . S.C. 701 authorizes a forfeiture of two days' pay per day
of non-performance need not be considered here, nor need

consi deration be given to the Examner's theory as a whole. (It
must be noted that no question of failure to obey a |lawful order is
| nvol ved here.)

The fact is, and this is not affected by Appellant's assertion
that he did turn to after he returned to the ship, there is not a
shred of evidence that he failed to turn to after he cane back.

The only evidence produced was the O ficial Log Book Entry. This
entry is dated 21 Novenber 1966 and the only tinmes recorded therein
are the hours 0800-1410. There is no assertion in this entry that
Appel lant did not turn to after he returned to the vessel.

In the absence of any ship's record of activity, or the |ack
of it, after 1410, and in the absence of any live testinony that
Appellant failed to turn to after com ng aboard, the distinction
made by the Exam ner, whatever theory is involved, does not support
a finding that from 1345, 1410, or any other hour after his return
to the ship, Appellant failed to perform any duties.

As to the alleged failure to performduties on 22 Novenber
1966 the evidence is no nore substantial. The log entry here was
not without |live testinony support; the Chief Engineer testified as
an eyew tness to Appellant's dereliction of failure to perform
duti es.
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It may be made clear, at this point, that the evidence is
uncontroverted that Appellant's duties on the day in question were
to conplete his "sanitary duties" (cleaning of engineroom personnel
quarters) between 0800 and 1000. There is also uncontroverted
evidence that the w pers' "break" canme from 0945 to 1020.

It is a reasonable inference fromthis that Appellant could
not, at his peril, comrence his break between 0945 and 1000 unl ess
his "sanitary duties"” had been conpl et ed.

It is also unconfortably clear that the sole evidence agai nst
Appel lant in this matter was that he was found asleep in his bunk
at sone tinme between 0800 and 1010. This he has seized upon in his
appeal, while pointing out sone discrepancies in the evidence
agai nst him

The log entry nmade by the master asserts that the master
hi nsel f saw Appellant asleep in his room"while on duty" at 0955.
The log entry states that the master hinself was "checking on"
Appellant. It records that the naster reported to the Chief
Engi neer thereupon went and made a personal check upon Appell ant.

The live testinony of the Chief Engineer was that he had
received a report fromthe first assistant that Appellant was not
at work. The Chief then testified that he went and found Appel | ant
asleep in his bunk, before break, and that he reported this fact to
the Master with the avowed intention of having Appellant | ogged.
On cross-exam nation, the Chief pinpointed the tine at which he
found Appell ant asleep as 1010.

The di screpancies in this testinony shock the conscience of
the reviewer, and underm ne the statutory validity of the | og
entry.

First, the testinony of the Chief, as eyew tness, places the
sl eepi ng of Appellant during the "break" period. D screpancy
between the live testinony of the one witness and that of the
voyage records need not bind an examner to reject all of the
rel evant testinony. But here, the adm ssion in the live testinony
that Appellant's sole dereliction was that of sleeping during a
“break", | eaves the sole evidence agai nst Appellant on this point
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that of the log entry. 1In evaluating the weight of the log entry
it is of no matter that the Master says that he observed the

sl eepi ng Appellant at 0955 and reported the fact to the Chief

Engi neer, while the Chief Engineer testified that the first

assi stant reported the sleeping in to himand he advised the
Master sone tine after 1010.

The log entry itself is so deficient as not even to allege
that Appellant failed to performany duties. It says nerely that
the Master saw Appell ant asl eep when he shoul d have been "on duty.

An all egation that a watchstander failed to performduties
coul d be supported by evidence that he was found asl eep during his
wat ch period. But Appellant was not a watchstander, and there is
anpl e evidence that his "sanitary duties" nerely had to be
conpleted by a certain hour. On the date in gquestion the hour was
1000. Since the log entry does not assert that the duties had not
been conpl eted by 1000 but only that Appellant had been found
asl eep at 0955, the entry does not constitute evidence that
Appel l ant had failed to performany duties at all.

CONCLUSI ON

The evi dence does not support the findings of the Exam ner.

ORDER

The order of the Exam ner dated at San Francisco, Cal., on 3
March 1967, is VACATED. The findings are SET ASIDE. The charges
are DI SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 8th day of July 1968.

| NDEX
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Evi dence

|l og entry as of 1410 not proof of l|ater events

sl eepi ng not proof of failure to perform by non-watchstander
O ficial Log Book Entries

hel d i nsuffici ent
*xxx*x  END OF DECI SION NO 1714 ****x
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