Appeal No. 1710 - William R. WILLSv. US - 21 May, 1968.

IN THE MATTER OF LI CENSE NO. 344076 MERCHANT MARI NER S DOCUNMENT
Z-14747 AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: WIlliam R WLLS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1710

Wlliam R WLLS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 Novenber 1967, an Exam ner of the United
States Coast Guard at New Ol eans, La., suspended Appellant's
seaman' s docunents for two nonths upon finding himguilty of
m sconduct. The specification found proved alleges that while
serving as a third mate on board SS NORMAN LYKES under authority of
t he docunent and |icense above described, on or about 31 Decenber
1967, Appellant wongfully failed to performhis regularly assigned
wat ch duties from 2000 to 2400, at sea, because of intoxication.

At the hearing, Appellant was represented by professional
counsel but did not appear in person. Appellant's counsel entered
a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence voyage
records of SS NORMAN LYKES.
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I n defense, Appellant's counsel offered in evidence a
deposition taken from Appellant on witten interrogatories.

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order suspending all docunents
| ssued to Appellant for a period of two nonths.

The entire decision was served on 22 Novenber 1967. Appeal
was tinely filed on 6 Decenber 1967. No further supporting
docunents have been filed since that tine.

FI NDI NGS OF FACT

On 31 Decenber 1966, Appellant was serving as a third nmate on
board the SS NORMAN LYKES and acting under authority of his |license
and docunent while the ship was at sea.

At 2000 on the date in question, Appellant reported to the
bridge to assune the watch in an intoxicated condition. The nmaster
ordered Appellant to his quarters, where the nmaster found, in
Appel l ant's | ocker a case full of enpty beer bottles of a Japanese
br and.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the evidence does not support the
finding that Appellant was under the influence of intoxicants
because:

(1) There is no evidence that anyone saw Appel | ant partake of
any al coholic beverage, nor

(2) That anyone noticed odors of al coholic beverage on
Appel | ant' s breat h.

APPEARANCE: Kierr and Gai nsburgh, New Ol eans, La., by Eldon E
Fal l on, of council.
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OPI NI ON

The bases for appeal in this case are entirely without nerit.
Just recently (Decision on Appeal No. 1700), it was pointed out

that failure to supply one or another of the details of evidence
adm ssible fromlay wtnesses to support an opinion of intoxication
does not invalidate other evidence of intoxication and preclude a
finding that intoxication existed.

In this case there was an i nmedi ate determ nati on made by the
master that Appellant was intoxicated when he reported for his
2000- 2400 sea watch on 31 Decenber 1966. Wen a proper log entry
was nmade at noon the next day (apparently after Appellant had
successfully stood his 0800-1200 watch), and was read to Appel |l ant,
his answer was "No comment." He did not deny the allegation of the
mast er .

But his own testinony as received by the Exam ner belies the
bases of appeal, because Appellant expressly admtted having drunk
five bottles of San M guel ( a Philippine beer) on board the vessel
that day and at | east two bottles of Japanese beer ashore in a

hotel. Wth this defense it is irrelevant that there is no
evi dence that "anyone saw M. WIIls partake of any al coholic
beverage nor.... that anyone noticed odors of al coholic beverage on

M. WIIl's breath.”

Al t hough the log entry al one woul d have sufficed to support
the Exam ner's findings against the urgings of the appeal,
Appel lant's own testinony renders the bases of his appeal useless.

Wil e the bases of appeal here nmust be rejected, it nust not
be allowed that all of the procedures undertaken in this case are
appr ovabl e.

Appel l ant did not appear at the tine and place given in the
notice for hearing, presumably, fromthe record, because the ship
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to which he was on that date articled was | eaving a shipyard two
hours after the schedul ed opening of the hearing. A counsel
appeared for him but Appellant never appeared before the Exam ner
at any stage of the proceedings. Fortunately, sonmewhat as in the
case in Decision on Appeal No. 1677, the lack of authorization for
counsel to act was cured by Appellant's reference to his counsel in
t he "deposition"” taken at Yokohama two nonths |ater.

When it appeared that Appellant m ght be available within the
next day or two to testify at New Orleans in his own behalf, and
that the Exam ner woul d be absent fromthat city for two days, the
Exam ner gave | eave to take Appellant's testinony by deposition on
witten interrogatories, and for the record conpiled to be
submtted to himon the third day later, or to take Appellant's
deposition at a foreign port if his ship departed too soon to
permt action at New Ol eans.

In the colloquy concerned with the taking of Appellant's
testinony at New Ol eans, during the absence of the Exam ner but
before Appellant's departure fromthat city, the Investigating
O ficer asked a question, and was answered, thus:

"I NVESTI GATI NG OFFI CER:  Coul d we have the power of
subpoena for this man?

"EXAM NER: Sure, you can subpoena himin here if you

want. If it's convenient--if you've got tine.
"MR. FALLON: Well, that's the problem M. . |If
he's on the vessel--if he would have to m ss the voyage.

"EXAM NER:  Ch, no, no, no, no, no, not to take himoff
the ship..... " (R 8)

An arrangenent was nmade to reconvene three day thence,
Thur sday, 29 June 1967, at which tine the Exam ner was to receive
ei ther the deposition of Appellant or the testinony of Appellant
directly. The record is silent until 10 October 1967, at which
time a "deposition" of Appellant, taken at Yokohomm, Japan, on 14
August 1967, was received in evidence.
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As has been nentioned, the acceptance of a "counsel" for a
non- appeari ng person charged is not in question here because
Appel lant later ratified the assuned authority. Whether a person
charged may fail to appear at all, but only send a "counsel,"
wi t hout forfeiting appearance, and permitting proceedings in

absentia to occur, is not decided here. The Exam ner did
proceed and the record presented on appeal shows no evidence of
prejudi ce to Appell ant.

What coul d be troubl esonme here is the theory that the
testinony of a person charged nmay be taken by deposition and may be
conpel | ed by subpoena.

| think that the Exam ner's "Ch, no, no, no, no, no, not take
himoff the ship....," quoted above, is an inplicit repudi ation of
his earlier statenment that the person charged was anenable to a
subpoena to testify in the first place. |f Appellant has been
anenabl e to a subpoena to | eave the vessel and appear at the Custom
House, New Ol eans, he woul d have been anenable to a subpoena which
reasonably would "take himoff the ship.”

The fact is that a person charged is never a conpell able
witness in his own hearing (46 CFR 137.20-45(a) Item4). He could
not have been anenable to a subpoena to appear at the custom House,

New Ol eans, even if he had been there during the absence of the
Exam ner fromthat city, for the purpose of taking a deposition.

He woul d not have been anenable to a subpoena to testify even after
the Exam ner returned to that city so as to testify in person.

Also on this point, it is noteworthy that the record does not
reflect that the hearing reconvened on Thursday, 29 June 1967,
whet her for presentation of Appellant's "deposition", or appearance
of Appel |l ant before the Exam ner to testify in person, or for other
arrangenents to be nade.

The exhibit offered for Appellant on 10 Cctober 1967 shows
that his testinony was taken at Yokohonm, Japan, on 14 August 1967,
pursuant to an "order" appears in the record. How a person charged
could be "ordered" to appear for answers to interrogatories
propounded by a counsel not yet authorized to appear for himl do
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not know. Here again, Appellant's certification of his counsel
during the interrogatories anounts to a waiver of his privilege not
to testify.

More fundanentally, | do not think that the regul ations at 46
CFR 137 permt that a person charged nmay be permtted to testify,
in his conplete absence fromthe hearing, by deposition. There can
be no question that he cannot be conpelled to testify, even if his
counsel of record authorized his testinony under such conditions if
he chooses not to testify.

Deposition testinony is authorized under 46 CFR 137. 20-140.

| do not think that the word "witness"” in this regulation
contenpl ates a "person charged" as a "witness." For one inportant
thing, the section declares that the order to take the deposition
of a wtness should be acconpani ed by a subpoena. Since, as
poi nted out before, a person charged is not anenable to a subpoena

ad testificandum it is clear that he is not within the
I ntent of 46 CFR 137.20-140 for the taking of depositions.

There is no authority, there is no precedent, and there is no
good reason to take the testinony of a person charged by deposition
on witten interrogatories. Stipulations that testinony already
gi ven by the person charged in a former proceeding will be received
i n evidence are easily understandable. But the taking of testinony
of the person charged by deposition in a proceedi ng before an
exam ner cannot be under st ood.

The procedure adopted in this case permtted the person
charged all the advantages of non-appearance at the hearing
(continued and undi sturbed sailing), required the Coast Guard to
| ocate the person charged at a place where a "deposition” could be
taken, and permtted himto testify outside the presence of the
Exam ner.

CONCLUSI ON

The Exam ner's findings are supported by reliable, probative,
and substantial evidence.
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ORDER
The order of the Exam ner dated at New Ol eans, La., on 14

Novenber 1967, is AFFI RMVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 21st day of My 1968.
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**x**  END OF DECI SION NO. 1710 *****
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