Appea No. 1693 - James Johnson v. US - No Date

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-656126-D4 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: James Johnson

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1693
Janes Johnson

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 7 April 1967, an Exam ner of the United States
Coast Guard at New York, N. Y. suspended Appellant's seaman's
docunents for 2 nonths outright plus 2 nonths on 9 nonths'
probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a nessnan
on board the United States SS U. S. BUI LDER under authority of the
docunent above descri bed, Appellant:

(1) On 20 January 1967, wongfully created a
di sturbance aboard the vessel at Sattahip,
Thai | and,

(2) at the sane tine and place, wongfully possessed
I ntoxi cating |iquor aboard the ship,

(3) from 20 through 25 January 1967, wongfully failed
to performduties at Sattahip, Thail and, and
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(4) on 12 March 1967, failed to performduties at
Nor denhei m Ger many.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of U S. BU LDER and the testinony of the chief nate ot the
vessel .

Si nce Appellant did not appear, there was no defense offered.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of two nonths outright
pl us two nonths on nine nonths' probation.

The entire decision was served on 11 April 1967. Appeal was
tinmely filed on 14 April 1967.

Appel | ant cancel ed his appeal on 16 June 1967, but imedi ately
noved to reinstated it and appointed an attorney to act for him
No further perfection of the appeal has been offered.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a nmessnan
on board the United States SS U. S. BU LDER and acti ng under
authority of his docunent.

On 20 January 1967, Appell ant becane intoxicated fromdrinking
aboard ship. Eventually he becane dangerous. The master had him
confined in a room about 1600. About seven hours later, with
aut hori zation of the nmaster, Appellant was renoved fromthe ship by
| ocal police and Anerican Mlitary Authorities. He returned to the
ship late on 25 January 1967.

On 12 March 1967, Appellant wongfully failed to performhis
duti es when the ship was at Nordenheim Germany.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the

Exam ner. | t

(1)

(2)

(3)

I s contended that:

The "sixth" specification "was not referred to
under the conclusions of | aw and therefore should

be found as not proved."

(a) Since Appellant was ill when the charges were
served at New York, and he knew that he woul d
require hospitalization at San Franci sco, the
heari ng shoul d have been held at San Franci sco, and

(b) Appellant was denied the right of confrontation
wi th one Montgonery, an all eged assault upon whom
was the cause of his incarceration at Nordenhei m
Ger many, and

The "fifth" specification should not have been
found proved because on the "dates" in question,
Appel lant was in jail ashore on orders of the
mast er .

APPEARANCE: Appellant, pro se. Appellant has, however,
nom nated Darwi n, Rosenthal & Leff of San Francisco, Calif., to
accept notices for him

OPI NI ON

As to Appellant's first point, there was no "sixth"
specification in the charge. The |ast nunbered specification is
the fifth, the one dealing with the failure to performduties at
Nor denhei m Germany. The Exam ner specifically nade a "Concl usion
of Law' with respect to the "fifth" specification. Wile
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nonmencl ature of parts of decisions seens to be different anong
di fferent Exam ner, the "Conclusion of Law' referred to here is
actually a statenent that the fifth specification was found proved.

The assunption nust be that Appellant erroneously believed
that there was a "sixth" specification. Since the "fifth " was the
| ast specification, and since the Exam ner expressly found it
proved, there is nothing to consider on appeal on this point.

Appel | ant cannot nmake a naked assertion on appeal that there
shoul d have been a transfer of his case for hearing to San
Franci sco. The investigating officer testified under oath about
the service of charges upon Appellant, including recitation of the

possibility of in absentia proceedings. Appellant does not

even offer an affidavit to support his assertion of ill health. He
does not even allege that he asserted his desire to transfer
proceedings at the tine of service of charges. He states only that
he knew that he would have to go to San Franci sco (hone) and that
he went.

Rai sed for the first tine on appeal, this argunent has no
nerit.

Appel l ant al so argues that he was deni ed due process because
he was denied the right to confront wi tnesses on the question of
whet her he had assaul ted one Montgonery by the hol ding of the
hearing at New York in his absence. The irrelevancy of this
argunent may nost sinply be expressed by the statenent that
Appel | ant was not found to have assaulted one Montgonery, had not
been charged with a specification alleging that he had assaulted
Mont gonery, and was not found by the Exam ner to have commtted an
of fense with which he had not been charged.

Appellant's third point is nore difficult to resolve. The
evi dence shows that after the disturbance created on 20 January
1967, during Appellant's period of intoxication, he was first
confined in a roomaboard the ship for his own safety and the
safety of others, at about 1600. About seven hours later, wth
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specific authorization fromthe master, |ocal police and Anerican
Mlitary authorities renoved Appellant fromthe vessel. It appears
t hat Appellant returned to the ship on 25 January, but too late to
performany duties. It is to be inferred fromthe testinony of the
chief mate that Appellant was in the custody of the shoreside
authorities during the period of his absence.

Appel | ant then served aboard the vessel to the end of the
voyage on 30 March 1967.

There is no doubt that if a crewnenber of a ship is detained
by shoreside authorities for actions commtted ashore, his absence
fromthe vessel is wthout authority. He may be "l ogged" for the
penalties all owed, and he may be found absent w thout authority in
proceedi ng under R S. 4450.

Such is not the case here.

The absence fromthe vessel was authorized by the nmaster, even
if it, the action, was taken because of Appellant's own m sconduct.
The question then is whether, during an authorized absence,
Appel | ant confined aboard ship for the sane period. The question
of absencce wi thoutt authority would i medi ately di sappear: the
only possi bl e question wou,|ld be whether the failure to perform
during the period was wongful. It is difficult to see that it
could be so held. Under the circunstances of this case, it seens
that restraint of Appellant was appropriate only durinig the tine

of recovery. It would have to be assummed, then, that during the
remai ni ng period of restraint (absent a showing of a refusal to
wor k) there would be a seanman ready and wlling to go to work ,

wi th perfornmance prevented only by the restraint which wolud be
seen to be unreasonable. There could not be found a w ongf ul
failure to performduties.

Here the restraint was by shoereside authorities but under
aut hori zation of the master. |If there were evidence that Appellant
had been convicted by |ocal authorities of a breach of the peace
aboard the ship, and been sentinced to four or five days in jail,
the picture would be different. Even though the renoval fromthe
hi p m ght have been authorized, the dentention for the purpose of
serving a sentence woul d not have been.
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Not only is there no evidence of such a conviction and legally
enforced restraint, the record is singularly silent as to why 25
January was the date of Appellant's return to the ship. There
could be speculation that it was sailing day and that the naster
wanted hi mback. It is possible that |ocal authorities no | onger
want ed Appell ant on their hands.

It seens unavoi dabl e, however, that absent proof of
convi ction, under the circunstances of this case, there could have
been no finding that Appellant was absent fromthe vessel w thout
aut hority, had he been so charged, nor can there be a finding that
he wongfully failed to performhis duties on the dates of
restraint.

Thi s opinion, of course, has no bearing upon any question of
wages earned by performance of duties.

Nor does this line of thinking reach to the first date, 20
January 1967, on which Appellant was alleged to have failed to
performduties. On that date he was drunk aboard ship and had to
be confined aboard ship. The failure to performon 20 January 1967
was wongful. The others alleged in this specification were not.

CONCLUSI ON

The findings of the Exam ner that Appellant wongfully failed
to performduties during the period 20 through 25 January 1967,
must be nodified. No reason, however, appears to disturb the
Exam ner's order.

ORDER

The findings of the Exam ner that Appellant wongfully failed
to performduties during the period 20 through 25 January 1967, are
MODI FIED to a finding that Appellant wongfully failed to perform
duties on 20 January 1967.

As MODI FI ED, the findings and order of the Exam ner, entered
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at New York, N Y., on 7 April 1967, are AFFI RVED.

WJ. SM TH
Admral, U S. Coast @Quard
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*xxxx  END OF DECI SION NO. 1693 *****
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