Appeal No. 1684 - Robert Milton KENNEDY v. US - 15 March, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 704107 AND ALL OTHER
SEAMAN S DOCUMENTS
| ssued to: Robert MIton KENNEDY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1684
Robert M| ton KENNEDY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 June 1967, an Exam ner of the United States
Coast Guard at San Francisco, Calif., suspended Appellant's
seaman' s docunents for six nonths outright plus three nonths on 12
nont hs' probation upon findings himaguilty of m sconduct. The
speci fication found proved alleges that while serving as a ni ght
cook and baker on board the United States SS LYNN VI CTORY under
authority of the docunent above descri bed, on or about 22 May 1967,
Appel | ant assaulted and battered wwth his fists the vessel's second
assi stant engi neer at Qui Nhon, South Vi etnam

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and certain voyage records of LYNN VI CTORY.

Si nce Appel lant did not appear, no defense was offered.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths outright
plus three nonths on 12 nont hs' probation.

The entire decision was served on 24 June 1967. Appeal was
tinmely filed on 28 June 1967.

FI NDI NGS OF FACT

On 22 May 1967, Appellant was serving as a night cook and
baker on board the United States SS LYNN VI CTORY and acti ng under
authority of his docunent while the ship was in port of Qui Nhon,
Sout h Vi et nam

On the date in question, Appellant, who wei ghs 190 pounds,
assaulted and battered the second assi stant engi neer of the vessel
(who wei ghed 130 pounds) wi thout provocation. He knocked the
engi neer to the deck, kicked himin the ribs and back, and then
struck himfrom above in the face with his fists. The victim
suffered nultiple body bruises and his nose was broken at the
bri dge.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant has the backing of his union,
that he had no prior record, that he could furnish affidavits about

bad conditions aboard the ship, that he could produce affidavits of
hi s good character, and that because of his good character his
| i vel i hood shoul d not be taken away from him by a suspension.

APPEARANCE: Appellant, pro se

OPI NI ON

Si nce Appel l ant has submtted none of the things he clains he
coul d have submtted in the way of affidavits (whether or not they
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woul d have established anything) there is no nerit to his appeal,
nor anything to consider except that the Exam ner's order was
excessi ve.

The Exam ner carefully exam ned 46 CFR 137. 20-165 and
ascertained that a six nonths' suspension was "average" for a first
assault and battery. The additional order of suspension on
probati on cannot be said to deviate unreasonably fromthe average.

The Exam ner, in fact, noted the unusual violence exercised
here and noderated his order only because of Appellant's clear
record. Under the circunstances of this case a severer order could
have been uphel d.

CONCLUSI ON

There is no reason to disturb the findings or order of the
Exam ner

ORDER

The order of the Exam ner dated at San Francisco, Calif. on 22
June 1967, i s AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast GQuard
Act i ng Conmmandant

Si gned at Washington, D. C., this 15th day of March 1968.

| NDEX

Appeal s

grounds for, insubstantial

Exam ner's orders
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appropriate, for assault and battery
| enient, for assault and battery

*xx*x*x  END OF DECI SION NO. 1684 ****=*
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