Appeal No. 1885 - Robert L. WHITE v. US - 7 August, 1972.

IN THE MATTER OF LI CENSE NO. 312287 AND MERCHANT MARI NER S DOCUNMENT
No. Z-301476
| ssued to: Robert L. WH TE

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1885
Robert L. WH TE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 8 April 1969, an Exam ner of the United States
Coast CGuard at Houston, Texas, suspended Appellant's |icense for
three nonths on twelve nonth's probation upon finding himguilty of
negl i gence. The specification found proved alleges that while
serving as pilot on board SS MEADOABROOK under authority of the
| i cense above captioned, on or about 4 May 1968, Appel | ant
wrongfully failed to navigate said vessel wth due caution while in
restricted waters, to wit: Houston Ship Channel.

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
specification. The Investigating Oficer introduced in evidence
the testinony of three w tnesses.

| n defense, Appellant offered in evidence the testinony of a
wi t ness and several docunents.

At the end of the hearing, the Exam ner rendered a witten
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decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspendi ng
Appel lant's |icense for a period of three nonths on twelve nonth's
pr obati on.

The entire decision was served on 17 April 1969. Appeal was
tinmely filed on 9 May 1969, and was perfected on 19 October 1970.

FI NDI NGS OF FACT

On 4 May 1968, Appellant was serving as pilot on board SS
VMEADOVNBROOK whi | e the ship was proceeding north in the Houston Ship
Channel. In view of the disposition to be nade of this case, no
further findings need be stated.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The nature of the action to be taken here renders
unnecessary a spelling out of Appellant's points. D scussion wl]l
be had in the OPI NI ON bel ow.

APPEARANCE: Sewel |, Junell & Riggs, Houston, Texas, by Thomas S.
Terrel |, Esq.

The first question | encounter here is one of jurisdiction.
Jurisdiction nust be alleged and proved. It was properly all eged
here that Appellant was at the tinme serving under authority of his
| icense, and it was asserted that he had been negligent, a matter
cogni zabl e under R S. 4450 (46 U. S.C. 239).

When the Investigating Oficer rested his case, there was not
a shred of evidence linking Appellant to the assertions in the
al l egations or even to the ship. Wen counsel pointed out this
deficiency, the Investigating Oficer noved to reopen so that he
coul d obtain and present docunentary evidence that Appellant was
serving on MEADONBROOK at the tine. He never did present such
evi dence and gave no reason for his failure to produce it. To save
time, counsel finally agreed to stipulate that Appellant was the
pi |l ot aboard MEADONBROOK at the tine in question. The stipulation
did not include an adm ssion that Appellant was serving under
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authority of his Federal License.

It cannot be inferred fromthis stipulation that MEADOABROOK
was a coastw se seagoi ng steam vessel not sailing on register, such
t hat Appel | ant nust have been a pilot required under 46 U S. C. 364,
nor can it be inferred that Appellant's hol ding of a Federal
pilot's license was a condition of his enploynent aboard the
vessel .

The case could be remanded for ascertai nnent of whether the
jurisdictional basis existed, distasteful as it mght be to have to
t ake such action to close such a fundanental gap in the record but
a cunul ation of other errors or questionabl e procedures, induces ne
not to follow such a course but to dism ss the charges.

ORDER

The order of the Exam ner dated at Houston, Texas, on 8 April
1969, is VACATED. The charges are DI SM SSED.

T. R  SARGENT
Vice Admral, U S. Coast Guard
Assi st ant Commandant

Si gned at Washington, D.C., this 7th day of August 1972.

| NDEX
Charge and Specifications

Al | egations of jurisdiction proper
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Evi dence

Stipulation as to service as pilot insufficient to prove
servi ce under
Federal I|icense

Jurisdiction

Acting under authority of |icense, not proved
Stipulation as too service as pilot insufficient to prove
servi ce under

Federal |icense

Order of Exam ner
Cummul ation of errors requiring vacation of
Pilots

Stipulation of service as insufficient to prove service
under Federal 1icense

*rx*x%x  END OF DECI SION NO. 1885 ****=*
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