Appeal No. 1867 - John B. ROLFES V. US - 17 January, 1972.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-273334- D7
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: John B. ROLFES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1867
John B. RCLFES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 4 June 1970, an Exam ner of the United States
Coast Guard at New Ol eans, La., suspended Appellant's seaman's
docunents for four nonths plus four nonths on twel ve nonths'
probation upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a deck engi ne nechanic
on board SS DOLLY TURMAN under authority of the docunent above
captioned, on or about 8 April 1970, Appellant failed to join the
vessel at Saigon, RVN.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of DOLLY TURMAN.

I n defense, Appellant offered in evidence his own testinony.
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At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths plus four
nont hs on twel ve nonths' probation.

The entire decision was served on 15 June 1970. Appeal was
timely filed on 24 June 1970. Al though Appellant had until 15
August 1970 to add to his original notice of appeal he has not done
So.

FI NDI NGS OF FACT

On 8 April 1970, Appellant was serving as a deck engine
mechani ¢ on board SS DOLLY TURMAN and acting under authority of his
docunent while the ship was in the port of Saigon, RVN

In view of the action taken here no other findings are
necessary.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Because of the action to be taken, specific bases of
appeal need not be set out.

APPEARANCE: Pro se.

OPI NI ON

The findings of fact nade by the Exam ner are not satisfactory
here especially in view of the statenents made in his "OPINION. "
| quote the three evidentiary findings nade in support of the
ultimate finding that the matters alleged in the specification were
facts:

"l. M. Rolfes signed on the vessel at Houston, Texas on 24
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February [sic] 1970 and failed to join his vessel on
Its voyage from Saigon on 8 April 1970. M. Rolfes
rejoined his vessel on 22 April 1970 at Si ngapore and
remai ned aboard until the end of the voyage at New
Ol eans on 2 June 1970.

2. M. Rolfes admtted he failed to join his vessel at
Sai gon on 8 April 1970.

3. There is an entry in the Oficial Logbook dated 8 April
1970 containing the statenent that M. Rolfes was

AWJ sic] for foar [sic] to eight sea watch and
failed to join on sailing at 0630, 8 April 1970.

4. The aforenentioned | og entry was nmade in accordance with
provi sions of applicable statute.™

If this were all that need be considered, there would be no
difficulty in sustaining the Exam ner's conclusion that the charge
was proved.

The Examner's "OPINION' rai ses questions. He sunmarizes the
testinony given by Appellant, but not conpletely. Appellant
testified that he was standi ng ei ght hour port watches and that his
schedul e 1600- 2400, and 0400-1200 prevented himfrom getting ashore
because of the curfewin Saigon. He said also that he requested
t he Chief Engineer to allow another watchstander to replace him at
hi s expense, so that he would not have to go to work at 1600, and
that the First Assistant told himthat it would be all right, so
that he dressed and started ashore just after 1600. He testified
al so that on his way to | eave the ship he encountered the First
Assistant (not the Chief as the Exam ner recounted, D-2), R 7, and
asked when the vessel would sail, since no sailing board had been
posted. The First, he said, replied that he did not know when the
vessel would shift fromport watches to sea watches. (Appellant
stood the 4-8 sea watch.)

In town, Appellant says, he encountered violence and rioting,
went to see an acrobatic performance, and because he could not risk
violating the curfew, remained at a hotel until norning. Wen he
reached the ship in the norning at 0800 he says, intending to
obtain a draw, he found that the vessel had sailed at 0600, and
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t hat sea watches had been set at m dnight which neant that he had
been due to report for watch at 0400 al t hough he did not know this.

Appel l ant testified that if sea watches had not been set, he
woul d not have had to report for duty until 1600.

The Exam ner's summary of this testinony is quoted:

"M. Rolfes, in testifying, stated that he left the
vessel about 1600 hours 7 April 1970 prior to a sailing
board bei ng posted and was proceeding off the vessel to
go into town when he cane in contact with the Chief

Engi neer who at the tinme was com ng aboard. M Rolfes
further stated that he conversed with the Chief Engineer
as to when the vessel would be sailing and that the Chi ef
Engi neer did not know. M. Rolfes further stated that
after so talking to the Chief Engi neer, he went ashore
wth the inpression that the vessel would not sail until
at least after 1600 on 8 April 1970 at which tine he was
due back for his watch of 1600 to 2400 hours."

The Exam ner then says:

"M . Rolfes should have at | east ascertained the tine of
sailing after he was ashore and in proper tine to return
to the vessel..."

| have said in the past that a seaman who goes ashore in a
foreign port has a duty to ascertain when he should be back to the
vessel when no sailing board has been posted and no other fixed
time for his return has been set, before he | eaves the vessel.

Deci sion on Appeal No. 988. | hold also that a person who had gone
ashore w thout authority cannot conplain that an expected sailing
time was noved forward especially when he had nade no effort to
ascertain sailing tine after going ashore wthout authority.

"Failure to join," as an offense cogni zabl e under R S. 4450,
I s general ly predicated upon an unaut hori zed absence fromthe
vessel at sailing tine. Wen a person on authorized absence from
his vessel msses his ship because the vessel sailed w thout notice
to himduring his period of authorized absence he had not "failed
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tojoin."

| have never held, however, that a person on authorized
absence fromhis vessel has, without nore, a duty to conmuni cate
wth the vessel to ascertain possible changes in plans during the
period of authorized absence. The |ast sentence quoted fromthe
Exam ner's OPINION i nplies such a duty.

This is a case in which it nust be repeated again that an
exam ner's opi nion cannot be the vehicle for statenent of findings
of fact. See Decision on Appeal No. 1816. Appellant in this case
was either absent fromthe vessel at both 0400 and at sailing tine
W t hout authority or he was absent with authority and wi thout a
duty to communicate with the vessel during his period of absence.

CONCLUSI ON

Since the Examner's findings of fact are as consistent with
an aut horized absence formthe vessel as with an unaut hori zed
absence, and since the Exam ner's opinion that a person on
aut hori zed absence has a duty during the period of authorized
absence to ascertain the sailing tine of a vessel is not
supportabl e on any precedent, the ultimate findi ngs cannot be
sustai ned and the charges nust be di sm ssed.

The action taken here nust not be construed as neaning that an
exam ner, on the record of this case, could not, by well-stated
findings and expression of reasons therefor, have properly found
t he charges proved.

ORDER
The order of the Exam ner dated at New Ol eans, La.,
on 4 June 1970, is VACATED. The charge is DI SM SSED.

C. R BENDER
Admral, U S. Coast @Quard
Commandant
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Si gned at Washington, D. C, this 17th day of January 1972.

| NDEX
Failure to join

Duty to ascertain sailing tinme; scope of
Noti ce required
Predi cated on absence w thout | eave

Fi ndi ngs of fact

Not to be in opinion
***x*  END OF DECI SION NO. 1867 *****
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