Appea No. 1865 - Lawrence RAZZI v. US - 13 January, 1972.

IN THE MATTER OF LI CENSE NO. 331448 NMERCHANT MARI NER S DOCUNMENT
AND ALL OTHER SEAMAN s DOCUMENTS BK- 262258
| ssued to: Lawence RAZZI

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1865
Lawr ence RAZZ|

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 May 1970, an Exam ner of the United States
Coast Guard at New York, N. Y., suspended Appellant's seaman's
docunents for four nonths outright plus two nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a third
assi stant engi neer on board SS BI ENVI LLE under authority of the
docunent and |icense above described, on or about 9 April 1970,
Appel l ant wongfully absented hinself fromthe engine roomand his
duties from about 2000 to 2400 when the vessel was at Genoa, Italy,
and that he wongfully failed to join the vessel on 10 April 1970
at Genoa, Italy.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduce in evidence voyage records
of BI ENVI LLE.
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There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths outright
plus two nonths on twelve nonths' probation.

The entire decision was served on 3 June 1970. Appeal was
tinmely filed on 3 June 1970. Al though Appellant had until 8
Septenber 1970 to add to his original statenent of appeal he has
not done so.

FI NDI NG OF FACT

On all dates in question, Appellant was serving as third
assi stant engi neer on board SS BI ENVILLE and acting under authority
of his license and docunent. On 10 April 1970, Appell ant
wrongfully failed to join the vessel at Genoa, Italy.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant had good reason for being

away fromthe ship at 2000 on 9 April 1970; as could be proved by
testinony of the first assistant engi neer.

APPEARANCE: Appel l ant, pro se.
OPI NI ON
1

It nust be imediately noted that Appellant does not attack
the findings as to his failure to join on 10 April 1970 but, on his
appeal, urges only an excuse for failure to performduties on the
night of 9 April 1970. 1In the ordinary case this approach woul d
nmerit no consideration, since what Appellant says is that if he had
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avai l abl e the testinony of the first assistant engi neer of

Bl ENVI LLE he woul d be able to prove that he had been properly
relieved by the first assistant as 2000 on 9 April 1970 so that he
could go ashore to pick up sone itens he had purchased.

This evidence is such that if presented to an exam ner at
hearing it mght easily be overcone by testinony of the chief
engi neer that he had not authorized Appellant to change duty hours,
and the record intinmates that such testinony m ght have been
obt ai nabl e. Speculation is not required however. Appellant was
provided "his day in court.” He had the opportunity to appear for
hearing and obtain the testinony of any witness he desired. He
chose not to appear for hearing, and forfeited his privilege of
presenting his side of the nmatter.

| have recently pointed out that evidence on the record before
an exam ner cannot be attached for the first tine on appeal by a
statement that sonething else was the truth. Decision on Appeal
No. 1752. The forumin which to present evidence is the hearing

before the exam ner. Wen a person fails to appear on notice and
| ater asserts he had evidence which woul d have hel ped his cause he
Is not only too |ate, he has not even stated grounds for appeal
such as to call for a Decision on Appeal. This case can be cl osed,
except that on reviewng the record | perceive el enents that
justify either a review on ny own notion under 46 CFR 137.35 with
a subsequent decision, or consideration under section 137.30-3(b)
as presenting a novel question with resultant decision announced.

The only evidence against appellant in this case consisted of
voyage records of BIENVILLE. An official |og book entry, properly
made with respect to a person who has failed to join the vessel,
was received into evidence. This entry appears at the top of page
21 of the official log of BIENVILLE and establishes the failure to
join on 10 April 1970. It was signed by the naster and w t nessed
by the chief mate. It was nmade as of 0818 on 10 April, recording
a sailing at 0600 that date. Procedures with reference to
Appel l ant, called for by statute, were obviously inappropriate
since Appellant was not aboard the vessel.
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| mredi ately below this entry appears an entry not related to
Appel | ant, made as of 0545 on 10 April 1970.

Athird entry, at the bottom of the page, records Appellant's
failure to performduties on the night of 9 April 1970. Wtnessed
by the chief engineer, and reciting that the failure to read the
entry to Appellant was because of his failure to return to the
vessel at all, the entry purports to have been nade at 2000 on 9
April 1970.

Apart fromthe fact that the entry deals with an of fense
commtted before the failure to join on 10 April and before the
events recorded in the second entry on the page, an event unrel ated
to Appellant, the dating of this log entry has obviously been
tanpered with. The original entry read "4-10-70 2000 CGenoa-ltaly."
Over "10" is superinposed "9." There is no need here to resort to

the thinking in The Silver Palm CA, 9 (1938), 94 F. 2nd 754

Cert. Den. 304 U.S. 576 that alterations in a |log (although not in
that case an official |og book) raise presunptions against the

| og- keeper. The change here is so apparent and places the entry in
such light that it is obvious that the entry is inherently false as
to its making.

In the instant case | nust conclude that the log entry nade as
to Appellant's failure to performduties on 9 April 1970 was not
only not an entry nmade in accordance with the statutes relative to

official | og book entries such as to nake it prima facie

evidence "of the facts therein recited" (46 CFR 137.20-107), but
was not even a record nmade in the regular course of business such
as to make it adm ssible in evidence, as an exception to the
“hear say" rule.

If the matter of this log entry had been incorporated into the
entry relative to the failure to join there would be no difficulty
I n accepting the entire conbined entry as in substantial conpliance
wth the statute since, although the absence fromduty ended at
2400 on 9 April 1970 and hence was chargeable as a separate offense
fromthe failure to join on the norning of 10 April 1970, it is
apparent that a continuing absence woul d have been set forth. A
recording of failure to stand the latter half of an eight hour
wat ch endi ng at m dni ght woul d reasonably be entered on the
fol |l ow ng norni ng.
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A statenent of the chief engineer was attached to the | og
entry which dealt with the failure to stand the watch. (I need not
reach here the question of whether attachnents to logs in the way
of statenents of w tnesses should be incorporated by reference in
the log entry itself if it is intended that they be accepted as
part of or supporting the log entry.) | seens that the "2000" tinme
of the log entry is keyed to the chief engineer's statenent that,
havi ng given certain orders to Appellant, he searched for him at
2000 and could not find him

But it is clear fromthis that if the original dating of the
| og entry was actually intended to show a nmaking at 2000 on 10
April 1970 the alteration of "10" to "9" nmde the coincidence of
the "2000" tinme a pure accident. It appears nore |ikely, however,
that the entry was not nade at 2000 on 10 April because of the key
to the chief engineer's 2000 search on the night of 9 April.

The entry was obviously, on its face, not made at 2000 on 9
April (as the alteration mght seemto inply) because the entry
covers as absence fromwatch duty extending to mdnight. It is
clear on its face that it was nade on 10 April 1970, and that it
was not made at the tine of the "failure to join" entry else it
woul d have been included init. (The fact that the intervening
entry between the two records as event that occurred before the
failure to join occurred but after abandonnment of the watch was
al l egedly noted further undermnes the validity of these records).

As | have stated above, proper handling of this matter by the
master would have resulted in a valid log entry conpletely
acceptabl e under 46 CFR 137.20-107 as prima facie evidence of the
facts recited therein. The separation of the entries under the
ci rcunst ances descri bed and the tanpering wth the date of the
second entry prevent its achieving the force of an entry nmade in
substantial conpliance with 46 U. S. 702. These flaws, together
with the fact that the tinme of making the second entry cannot be
ascertai ned, coupled with the insertion of another entry, between
the two entries relative to Appellant |ead one to believe that the
second entry is not established as a record made in the regul ar
course of business so as to be adm ssible in evidence under 28
U S.C 1732 as an exception to the "hearsay rule." Findings based
on this evidence are based "on hearsay al one" and cannot be
support ed.
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It is enphasized that | am not saying here that hearsay is not
adm ssible in these proceedings. It is, and an exam ner shoul d
admt it, unless it is clearly repetitive, redundant, or
i rrel evant, because hearsay may wel | corroborate substanti al
evidence so as to give it greater weight than m ght otherw se have
been accorded it. W are not concerned with the dangers of hearsay
injury trials. W are not even bound here by the very |iberal
rules in acivil trial before a judge al ong, although in such a
trial a judge is rarely reversed on a question of adm ssibility of
evidence. Qur exam ners nmay hear anything they will, subject to
the condition that they control the record so as to prevent
needl ess delay, cluttering, undue repetition, and redundancy, and
as along as there is substantial evidence to support their findings
of fact when the record is conplete.

CONCLUSI ON

The substantive allegations of the first specification's
al l egations are not proved. The jurisdictional allegations of the
first specification are proved. M findings transfer the
jurisdictional findings of the Examner fromthe first
specification to the second and ny order will be franmed fromthe
view that the second specification already incorporates the
jurisdictional allegations of the first specification by reference.

Since | intend to dismss the allegations of substantive
m sconduct in the first specification because of evidentiary
defects, it is appropriate to review the Examner's order to see
whet her a | essening is appropriate.

Appellant is a licensed officer. After being warned in 1963
for creating a disturbance aboard Pl ONEER STAR, he was tw ce pl aced
on probation, in 1966 and 1968, for acts of m sconduct. Wth this
recency of m sconduct and the |eniency previously granted by
examners, | find that the order of the Exam ner in the instant
case i s appropriate even though only the failure to join is found
proved. No nodification of the order is needed.

ORDER
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The findings of the Exam ner as to the first specification,
except as to the jurisdictional statenents of service under
authority of license and docunent, are set aside and the
substantive allegation of that specification is DISM SSED. The
findings of the Examner as to the allegations of the second
specification, including the jurisdictional statenent incorporated
fromthe first specification and as to the charge, are AFFI RVED.

The order of the Exami ner, dated at New York, N. Y., on 26 My
1970, is AFFI RMVED.

C. R BENDER
Admral, U S. COAST GUARD
COMVANDANT

Si gned at Washington, D. C., this 13th day of January 1972.
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