Appeal No. 1864 - Willard D. MOORE v. US - 10 January, 1972.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-419933-D3
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: WIllard D. MOORE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1864
Wllard D. MOORE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 6 May 1970, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
seaman's docunent for three nonths on 12 nonth's probation upon
finding himguilty of m sconduct. The specifications found proved
all ege that while serving as an AB seaman on board SS AMERI CAN
SCOUT under authority of the docunent above capti oned Appell ant:

(1) on 2 and 3 April 1970, when the vessel was at Cat Lai,
RVN, wongfully failed to perform assigned duties;

(2) on 3 April 1970, wongfully failed to join the vessel at
Cat Lai, RVN;

(3) on 6 April 1970, at Vung Tau, RVN, failed to perform
duti es because of intoxication; and
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(4) on 13 April 1970, at sea, failed to performduties
because of intoxication.

At the hearing, Appellant did not appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of AMERI CAN SCOUT.

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths on 12
nont hs' probati on.

The entire decision was served on 6 May 1970. Appeal was
tinmely filed on 13 May 1970. Al though Appellant had until 12 August
1970 to add to his original notice, he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as an AB
seaman on board SS AMERI CAN SCOUT and acting under authority of his
docunent. No further findings of fact are required.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Specific bases of appeal need not be set out.

APPEARANCE: Appel | ant, pro se.

OPI NI ON
I

Each of the specifications found proved in this case was
supported only by official |og book entries. The Exam ner said,
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"Each entry was read to the man as soon as he was avail able after
the offense was commtted..." If this were so there would be found
substantial conpliance with the statutes such as to constitute the

entries "prima facie evidence of the facts therein recited" (46 CFR
137.20-107) and thus, automatically, substantial evidence upon
whi ch findings could be based.

| do not see, however, that all the entries were in fact read
to Appellant as soon as he was avail able after the of fense was
commtted. The entry as to 2 April 1970 was not read to Appell ant
until 8 April 1970. The entry of 3 April 1970 was al so not read to
Appel l ant until 8 April 1970. This entry, incidentally, deals only
wi th absence fromthe vessel and failure to performduties; it does
not record a failure to join on 3 April 1970. An entry for 6 April
1970 records that Appellant was unable to performhis duties on
t hat date because of intoxication. This too was read to Appell ant
on 8 April 1970.

An entry date 7 April 1970 records that on 3 April 1970
Appel | ant was not available to performhis duties and that his
“"International certificate of vaccination card was | anded wth the
agent who in turn gave it to Wllard D. Mbore in order to travel
fromCat Lai to Vung Tau RVN." The entry al so records that "on
reporting to the ship 6 April 1970 Moore stated that he had | ost
his shot card in a local bar in Vung Tau." The master reprimnded
Appel | ant because of the extra expense he had caused for replacing
his "shot card." This entry was also read to Appellant on 8 April
1970.

It could be surmsed fromthese recitals that Appellant was
absent fromthe vessel wi thout authority at Cat Lai on 2 and 3
April 1970, that he was still absent and failed to join at sailing
time on 3 April, that his "shot card" was sent to the agent, and
that he was transported to the ship's next port where he rejoined
on 6 April in an intoxicated condition, declaring that he had | ost
the i mmuni zation certificate. It is clear that if Appellant was
conti nuously absent fromthe vessel on 2 and 3 April 1970, failing
to join on the latter date (although "failure to join" was not
recorded as such) nothing could have been read to him nor could
copies of the entries have been given to him nor could he had been
af forded the opportunity to reply to the entries unless and unti |
he mght rejoin the vessel. If it is assuned that he rejoined the
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vessel on 6 April 1970 in an intoxicated condition it can be seen
that the procedural formalities could not be conpleted until
Appel | ant had "sobered up."

But the log entries are conpletely silent as to why no
procedures, other than the recorded” reprinmand,” took place on 7
April 1970. Appellant was not recorded as havi ng been
| ncapacitated or absent wi thout authority on 7 April 1970 and no
good reason is shown why the accunul ated | og entries were not
presented to Appellant until 8 April 1970.

On this basis alone, that the log entries do not account for
the failure to conply with the aw on 7 April 1970, | nust hold
that these entries were not made in substantial conpliance with the
| aw and therefore do not constitute prinma facie evidence of
the facts recited.

Two consi derations which require sone discussions arise from
this holding. One is purely a question of law, the rul es of
evi dence, and adm nistrative procedure. The other is a practical
matter of interest to investigating officers, exam ners, and nost
especially, masters of vessels.

The | egal consideration is this: failure of the nmaster to
record offenses in substantial conpliance with 46 U S.C. 702
deprives entries of the preferred status given them under 46 CFR
137.20-107. It does not, however, render the entries inadm ssible
I n evidence. The failure affects only the weight that should be
accorded to the evidence. The failure affects only the wei ght that
shoul d be accorded to the evidence. A statutorily defective entry
Is still adm ssible in evidence as an entry nade in the regul ar
course of business, under 28 U S.C. 1732.

The precise question that | perceive, and that | do not find
di scussed in the authorities, is whether evidence that is
adm ssi ble as (as nost scholars phrase it) an exception to the
"“hearsay rule" remains "hearsay" after it has been admtted in
evi dence, such that no finding nmay be based upon it alone (as based
on "hearsay al one") or, because of its admssibility into evidence,
despite the rule, has been stripped of its character of "nere
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hear say" and has becone evidence of such nature as to constitute
"substantial evidence" upon which findings in an adm nistrative
proceedi ng may be based.

After such study as could be nade, | am convinced that an
entry made in the regular course of business and adm ssible in
court proceedings as an "exception to the "hearsay' rule" is no
| onger "hearsay" under the rule of admnistrative |aw such that it
cannot be the predicate of findings wthout other support. Stated

ot herwi se(wth the caveat that pure hearsay is not inadm ssible

i n adm ni strative proceedings), if evidence is admssible in a
court as an exception to the "hearsay" rule it is not, for purposes
of making findings in an adm nistrative proceedi ng, "hearsay al one"
such that supportable findings cannot be based upon the evidence.

|f the evidence is admssible in a court, and is of such a nature
that a reasonable man could accept it as the predicate for his

t houghts, conclusions, and actions, it is substantial evidence for
an admnistrative finding and is not "hearsay al one."

If this were all that was involved in the instant case | woul d
have no hesitancy in affirmng the Exam ner's findings since they
wer e based on substantial evidence even if the docunentary evidence
was not "prinma facie evidence of the facts therein recited,"” as the
statenent is nade at 46 CFR 137.20-107.

I n reachi ng the concl usi on expressed above | am strongly
m ndful of the practice of admralty courts. Alog entry, not even
required to be made by statute, can denolish the testinony of a
hal f dozen wi tnesses who say that speed of a vessel was not
I ncreased to x revolutions when the engine log recorded that it
was. The engine | og nmay have been admtted into evidence as an
exception to the hearsay rule, but once admtted its inpact is as
if it were not hearsay at all. | cannot find in civil court
proceedi ngs any justification for holding that evidence adm ssible
in a civil court proceeding may not be "substantial evidence"
requi red under the laws of adm nistrative procedure.

|V
What nost disturbs nme in this case is the internal evidence of
non-conpliance with the statutes, so that I amforced to doubt that

files////hgsms-l awdb/users/K nowl edgeM anagement.... 20& %20R%6201680%20-%201979/1864%20-%20M OORE.htm (5 of 9) [02/10/2011 10:27:32 AM]



Appeal No. 1864 - Willard D. MOORE v. US - 10 January, 1972.

the official log entries were made in the regular course of
business at all. Wth respect to the entries considered thus far
It is noted that each was signed by the naster and chief mate. The
chief mate signed as witness, but the question appears, "as wtness
to what?" The failure to conply with the requirenents of 46 U. S. C
702 was not limted to the failure to read the entries to the
person | ogged at the first possible opportunity.

Many masters do not recognize, as the nmaster in this case did
not, that section 702 calls for two distinct steps in the "l oggi ng"
process. The first is the naking of the entry, the signing, and
the witnessing. The second is the recording of the fact that a
copy of the log entry has been provided to the offender or that the
entry has been distinctly and audibly read to the offender, and of
the seaman's reply if any. This record nust al so be signed and
wi tnessed. The log entries in this case were not so franed.

| do not hold here that when the making of the entry and the
record of providing a copy or reading the entry and of the seaman's
reply are contenporaneous one signature of the nmaker and of the
witness wll not conply substantially with the statute. | do hold
t hat when the actions occur at different tines, as in this case,
even for good reason, there nust be separate entries and signatures
for the two transacti ons.

The manner in which the signing by the maker and the w tness
occurred in this case | eaves suspect the tinely nature of the
entries. It cannot be said that the nmate's signature was affi xed
at the tinme each entry was nade, so as to establish the tineliness
of the entry, when the mate's d signature is also to be used to
affirmthe reading of the entry and the recording of the seaman's
reply on a later date.

On the internal evidence of these entries it cannot be held,
wi t hout nore, that these were records kept in the regular course of
busi ness.|If they were not, although adm ssible in evidence in an
adm ni strative proceedi ng, they are not exceptions to the hearsay
rule. Findings based upon them are findings based on hearsay al one
and are not permssible in these proceedi ngs.

V
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A final question remains. Wth respect to the evidence used
to support the findings on the fourth specification found proved,
the failure to performduties because of intoxication at sea on 13
April 1970, an explanation is given in the log entry itself that
"because of the traffic in the Luzon Straits and adverse weat her
condi tions the above | og was read and made known to him April 14,
1970..."

The witing itself inports that the entry was nade on 13 April
1970 but was not read to Appellant until 14 April 1970 because of
traffic and weather conditions. The signing by the naker and the
Wi t ness | eaves open the possibility that it was not only the
reading of the log entry that was postponed until the next day, but
t he making of the entry itself.

Traffic conditions or weather could easily prevent a nmaster
from maki ng necessary entries in his official |1og book. [If such
prevention occurs, the fact should be recorded and an entry nade on
14 April 1970 should not purport to have been made on 13 April.

The taint found in IV above extends to the |log entry discussed
here because while either a delay in making the entry or a delay in
reading it to the seaman is explainable, the entry in question
| eaves open the question, by reason of having only one set of
signatures to the recording of two separate transactions, whether
the entry was nmade in the regular course of business so as to be an
exception to the hearsay rule.

CONCLUSI ON

| conclude that all the official log entries involved in this
case were so made that they nust be held not be have been nade in
substantial conpliance with 46 U S.C. 702 and such as to constitute
prima facie evidence of the facts recited, and that the internal
evidence is not such as to raise themto the dignity of records
made in the regular course of business as exceptions to the hearsay
rule. The log entries here, controlled as they are by statute, are
different from"deck" and "engine" logs in which records are
presunmed to be made contenporaneously with the event. Wthout sone
supporting evidence, the log entries in this case cannot be
accepted as entries made in the regular course of business. They
are therefore not brought out of the category of hearsay. Findings
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based on such evidence are based on "hearsay al one" and such
findi ngs cannot be supported in an adm nistrative proceedi ng.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 6 May 1970, is VACATED. The charges are DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard Conmmandant

Si gned at Washington, D.C., this 10th day of January 1972.
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**x** END OF DECI SION NO. 1864 *****
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