Appea No. 1863 - BurrisW. WOLTERSv. US - 6 December, 1971.

IN THE MATTER OF MERCHANT LI CENSE NO. 377432
AND ALL OTHER SEAMAN S DOCUMENTS NO. BK-073985
| ssued to: Burris W WLTERS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1863
Burris W WOLTERS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 February 1971, an Exam ner of the United
States Coast CGuard at Detroit, M chigan, suspended Appellant's
seaman' s docunents for thirty days upon finding himaguilty of
negl i gence. The specification found proved alleges that while
serving as master on board SS SYLVAN A under authority of the
| i cense above captioned, on or about 21 Novenber 1970, Appell ant
failed to render assistance to two persons in danger of being | ost
In the waters of Anmherstburg Channel, Detroit River.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses.

I n defense, Appellant offered in evidence the testinony of
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certain witnesses and his own testinony.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of thirty days.

The entire decision was served on 12 February 1971. Appeal
was tinely filed on 3 March 1971. Appeal was perfected on 2 August
1971.

FI NDI NGS OF FACT

On 21 Novenber 1970, Appellant was serving as naster on board
SS SYLVANI A and acting under authority of his |icense while the
ship was in the Detroit River.

[l hereby adopt the Exam ner's findings of fact and quote
them from here on, w thout quotation marks.]

The SS SYLVANIA is a typical single screw Great Lakes bul k
cargo vessel built in 1905, having an overall |ength of 575 feet,
a beam of 54 feet and a depth of 30 feet. She has a rated
hor sepower of 1,800, and on the evening of 21 Novenber 1970 was
underway up the Detroit River on a regular trip from Tol edo, Chio
to Detroit Mchigan with a cargo of 9,377 tons of coal. In that
condition her full ahead speed through the water was approxi mately
11 mles per hour and she was drawing 18 feet 7 inches forward and
18 feet 11 inches aft. Captain Burris W Wlter, MVD Book 073985,
was serving as her Master under the authority of his License No.
377432, he having been her Master since 1960 and havi ng been
| i censed as a Master for the Great Lakes since 1948.

After the SS SYLVAN A entered the Detroit R ver she was on a
general northerly heading and stenming a current of speeds varying
between two and four mles per hour. The wind was fromthe south
with a force of about 13 knots, the air tenperature was about 42
degrees, the water tenperature was about 45 degrees, and the
weat her was clear. Since on that evening at 6:08 p.m, the SS
SYLVANI A was abeam Detroit River Light and at 7:19 p.m was abeam
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t he Upper Entrance Light, also known as Livingstone Crossing Light,
Li ghts which are separated by nine and one-half mles, her average
speed over the grounds had been just over eight mles per hour,

al t hough t hroughout she had been proceeding on a full speed ahead
bell. Wen just north of Bois Blanc Island in the Amherstburg
Channel, a pleasure craft estinmated to be 26 feet in |Iength had
overtaken and passed her on her port side and then di sappeared into
t he ni ght ahead.

After the SS SYLVAN A had passed out of the Amherstburg
Channel she canme left and proceeded up the Ball ards Reef Channel.
Bal | ards Reef Channel at that point is approximtely 600 feet w de,
is, |like the Amherstburg Channel, one way for upbound vessels and
according to the chart is approximately 27 feet deep, whereas
W tnesses at this hearing consistently testified that it was 30
feet deep. It is a dredged and dynam ted channel which has been
bl asted out of rock. At the |lower end of Ballards Reef Channel the
river bottomis flat rock wth vertical walls on each side, but at
t he upper end the bottom becones flat shale. Qutside the channel
limts the river bottomis rock with water depths between 15 and 18
feet, according to the chart. A vessel proceedi ng upbound on the
Bal | ards Reef Channel course has the current about 20 degrees on
her starboard bow and she, therefore, nust steer a couple of
degrees to the right of the channel course in order to conpensate
for the effects of the current, which at that point has an average
force of two or three mles per hour, depending in part on the
direction of the w nd.

After making her turn into Ballards Reef Channel the SYLVAN A
foll owed the channel course of about 342 degrees try by steering
sonewhat to the right, headed on a Light ahead. At 7:19 p.m she
was approximately in the center of the 600 foot channel and nearly
abreast of Upper Entrance Light, also known as Livingstone Crossing
Light. Captain Wlters and the First Mate were in the wheel house
along wth the wheel sman, and the front w ndow and starboard door
were open. No | ookout was posted. At that tine all three nen
heard voices calling "Hel p* and "Mayday." \Wile Captain Wil ters
first turned the searchlight on top of the pilothouse to port, the
Chief Mate ran to the starboard wing and called to the Captain that
t he voices were comng fromthat side. Thereupon the Captain by
turning the handl e on the overhead of the pilothouse, swtched the
searchlight to the starboard side just in tinme to pick upinits
beamtwo nen floating in the water, close together, both hollering
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and hol ding each other, while held well above the water, evidently
by the orange |life jackets they were wearing, and drifting down the
river, about 50 feet fromthe starboard side of the SYLVAN A and
just abreast of her pilothouse. The First Mate called to them
"Keep your heads up, help is on the way." The beam of the
spotlight soon becane obstructed by equi pnent aft of the pil ot house
as the SS SYLVANI A continued up the river and the floating nen were
carried down the river and passed out of sight. They had passed
clear of the vessel a half-mnute after they were first sighted.

M. WIlliam Camniti of Gbraltar, Mchigan was the owner of
a 26-foot Chris Craft inboard notor boat and on the afternoon and
eveni ng of 21 Novenber 1970, which was a Saturday, he had been
operating that boat in the Detroit R ver in the conpany of a M. E
Bruce LeBold of Trenton, Mchigan. For an unknown reason and at an
unknown | ocation while north of the junction of Livingstone and
Bal | ards Reef Channel, before 7:19 p.m that evening, that boat was
caused to break up, leaving the two nmen in the water. M. Canmniti
and M. LeBold were the two nen sighted floating down the Ball ards
Reef Channel as descri bed above.

After sighting the nen in the water Captain Wl ters
| mredi ately, on the radio tel ephone FM Channel 16, called the U S
Coast Guard Station at Belle Isle, Mchigan, which was sone 20
mles distant, and reported what he had observed. The call was
acknow edged by that Coast CGuard Station and Captain Wlters was
i nstructed by that station to stand by on the tel ephone. The SS
U S GYPSUM a 511 foot long G eat Lakes bul k cargo vessel not
unli ke the SS SYLVANIA in type, but slower by about two mles per
hour, was known by Captain Wlters to be underway upbound in the
Amher st burg Channel and about three mles astern. Captain Wlters,
therefore, also on FM Channel 16 by radi o tel ephone, then al so
called the SS U S. GYPSUM talked with her watch officer and
| earned that she had overheard his report to the U S. Coast Cuard
Belle Isle Station. Captain Wlters asked her to be on the | ookout
for the two nen, stating that they would be on her starboard side.

At about 7:20 p.m the mate on watch aboard the SS U. S
GYPSUM after having talked by radio with the Master of the SS
SYLVANI A, called his Master and reported the situation to him At
that tinme the SS U S. GYPSUM was about al ongsi de Bois Bl anc I sl and.
The Master imrediately cane to the bridge, ordered a | ookout to
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take station and turned on the vessel's searchlight. At about 7:40
p.m, after having traveled at an unreduced speed for about two
mles over the ground fromher position when first called, while
his vessel was near Light 75D, the Master of the SS U S. GYPSUM
heard voices fromthe water. Light 75D is nearly one mle south of
Li vi ngstone Crossing Light, where the nen had been sighted at 7:19
p.m The Master of the SS U. S. GYPSUM despite using the
searchlight, did not see the nen in the water, but one of his deck
wat ch saw them at a di stance estimated by himto be nore than 50
feet to starboard an he threwa life ring in their direction. Upon
hearing their voices the Master ordered his engi ne speed reduced to
one-half speed ahead and sent his mate to stand by the anchor.

Thi nking that the nmen in the water m ght be close to his starboard
side and therefore endangered by his propeller, he then stopped his
engi nes. After he thought that his tern was clear of the nen he
backed down full and, after his headway had been reduced, dropped
his starboard anchor. That anchor at first dragged but as he | et
out the chain, finally, at about 7:45 p.m (having traveled
approximately half a mle after first hearing the voices of the nen
in the water) his vessel was at a stop in the water with her anchor
hol ding. Meantine, the Captain had ordered his 12-foot al um num
work boat to be nade ready to be put into the water. Wile that
procedure was underway, but before the work boat was | aunched he
noti ced that a Canadi an vessel astern was better positioned and was
attenpting to assist the nen in the water. Therefore his work boat
was not | ower ed.

Apart from naking the two radio-tel ephone calls described
above, neither Captain Wlters nor any nenber of his crew sounded
any alarmor did or attenpted to do any acts prelimnary to
assisting the nen in the water. Captain Wlteres issued no orders
to the engi ne room the hel msman, an anchor detail or any nenber of
the crew. The SS SYLVANI A was equi pped with two 25 or 30 foot |ong
oar propelled lifeboats, both of which were situated near her
stern. Also she has a work boat, but the work boat had neither oar
| ocks nor power of her own. She also had an inflatable life raft
whi ch was | ocated near her stern, which could be thrown over the
side to assist personnel in the water. She also has |ife buoys or
rings, sone with lights attached. So far as was known, this
equi prment was in working order although no nman overboard or fire or
boat drills had been conducted since the vessel was inspected by
the Coast Guard in late March or early April 1970, and the boats
had not even been put in the water since then. Since she had no
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organi zed or trained boat crew the procedure involved in putting a
|i feboat in the water woul d have been sl ow and even hazardous,
particularly if the vessel had way on at the tinme that the boat was
put in the water. Since the pil othouse of the SS SYLVAN A was
situated on her extrene forward end, sone 24 feet from her stem
and the lifeboats and inflatable life raft were | ocated on her
extreme stern or over 500 feet distant, there would al so have been
a considerable tine lapse in reaching this equipnment fromthe

wheel house.

Under the conditions that prevailed the SS SYLVAN A coul d have
been brought to an energency stop in a distance of about
one-quarter of a mle, but if she did so her stern woul d have swung
sharply to port and in these waters the danger of groundi ng woul d
have been great. |If she attenpted to assist her energency stop by
droppi ng either or both anchors, the bottom was such that the
flukes would find little holding ground and there woul d be a danger
of losing the anchor or anchors. |In order to bring this vessel to
a controlled stop under the prevailing conditions she woul d have
had to travel at |east one-half a mle over the ground.

The Canadi an vessel referred to above was unsuccessful in
rescui ng the nen and subsequently their bodies were found and
identified, as was the weckage of M. Camniti's 26-foot Chris
Craft notorboat.

[ Certai n observations nust be nade here].

[ The Exam ner found as a fact that SYLVANIA was in Ballard's
Reef Channel when the persons in the water were heard and seen.
The specification as found proved all eged that the episode occurred
I n Amherstburg Channel. The variance is not fatal, because the
i dentification of "Detroit River" covers both channel, because
there is no question raised by the evidence but that the vessel
passed the persons in the water at the junction of Ballard s Reef
Channel w th Livingstone Channel, and because Appellant, who has
not attenpted to nmake an issue of the matter, was neither m sl ed
nor prejudi ced.

[ The Exam ner found that when the vessel entered Ballard's
Reef Channel the current shifted from dead ahead to a direction
from about 20 degrees on the starboard bow and that therefore the
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vessel had to be steered to the right of the range. However, the
Exam ner said that "SYLVANI A foll owed the channel course of about
342 degrees by steering somewhat to the right, headed on a Light
ahead." | cannot accept as a fact that SYLVANI A, nmaking good a
charted channel course by steering to the right to conpensate for
current, was "headed on a Light ahead."

[ The Exam ner made certain inferences which influenced his
findings as to when and in what distance of progress SYLVAN A coul d
have been brought to a stop. This matter is discussed in ny

Opi ni on. |
BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant's specific allegations of error need not be
spelled out in detail, in view of the action to be taken here.

APPEARANCE: Johnson, Branand & Jaeger, Cevel and, Ohio.

OPI NI ON

Appel lant's statutory argunent here is that 46 U S. C. 728 does
not apply in this case because SYLVANIA was in a channel of the
Detroit River entirely within the territorial limts of Canada. He
says that these waters are not "wthin the special nmaritinme and

territorial jurisdiction of the United States,” and that only
Canadi an | aw appl i es.

Appel lant's position is untenable. The special maritinme and
territorial jurisdiction of the United States extends, as to
American Vessels, many mles up the Congo River in Africa. United
States v Flores, 1933, 289 U S. 137. It surely intends to
the Detroit River when the section of the river is in Canada, even
if it would not reach the sections of the river in M chigan.

Whether 46 U S.C. 728 is limted in its application to the
"special maritime and territorial jurisdiction of the United
States” | need not deci de because the issue has not been raised,
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but | nust note that many |laws relative to ships, shipping, and
seanen are not so circunscribed. See, for exanple, the sixth

of fense enunerated under 46 U S.C. 701 which makes crimnal certain
assaults against certain officers on certain vessels no matter
where the vessel s may be.

Between the two laws, it is apparent that Congress can reach
to the Detroit R ver in Canada under the "special maritine and
territorial jurisdiction" concept and to the Detroit R ver on the
M chi gan side under the commerce cl ause.

An invidious conparison is inplied by the exam ner between the
actions of U S. GYPSUM and SYLVAN A in that

(1) US GYPSUMdid in fact cone to a stop i n AVHERSTBURG
CHANNEL using one anchor while SYLVANI A made no effort to
anchor at all, and

(2) U'S. GYPSUM had prepared to |aunch a boat while SYLVAN A
made no effort to | aunch a boat.

However, there are other factors here that cannot be ignored.
According to the Exam ner's findings, supported by the record, U S
GYPSUM had a twenty m nute warning of the energency, while SYLVAN A
had none. This certainly should be weighed in determ ning whet her
U S. GYPSUM s readi ness to anchor and to prepare to | aunch a boat
shoul d be considered as a criterion for judgnent of the naster of
SYLVANI A.

(Not up for consideration here in any manner i s a conparison
of the acts of the master of U S. GYPSUM who had placed hinself in
a position to launch a boat and did not do so with the conduct of
Appellant. Nor is it relevant that U S. GYPSUM having taken the
actions it did, left the area in unsupported reliance on assi stance
attenpts by a vessel still further downriver.)

More inportant, even, to ny mnd, is a juxtaposition of two
findings of fact made by the Examner. O U S. GYPSUM he says t hat
t he vessel was brought to a stop after traversing one half mle
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after hearing the nen in the water. He found al so, however, that
SYLVANI A coul d have been brought to an "energency stop" in a

di stance of one quarter mle and to a "controlled stop"” in a

di stance of one half mle. The findings of the Exam ner as to
SYLVANI A are based upon inference.

The finding as to U S. GYPSUMis based fully on the evidence
as to what in fact happened. As to the SYLVANIA findings, it is
conceded that findings of fact nay be based on inferences from
ot her facts, but the Exam ner is bound to explain his inferences
such as to justify the findings of fact.

The Exam ner does not favor us with a statenent as to whet her
the stop of U S. GYPSUM was an "energency stop" or a "controlled
stop.” Since the findings of fact presented to nme acknow edge that
US GYPSUMwas still, at the tinme of sighting the nen in the
wat er, despite an alert of twenty mnutes that the nen in the river
coul d be expected on the starboard side, proceeding at full ahead,
| nmust assune, to Appellant's benefit that U S. GYPSUM cane to a
“control l ed" stop rather than to an "energency" stop.

| amthus forced to accept that the inference by the Exam ner
t hat SYLVANI A coul d have cone to an "energency" stop within a
quarter-mle is irrelevant to the issue. The "controlled" stop
shoul d be the guide to any further anal ysis.

A stop froma speed of eight mle per hour to zero mles per
hour inplies an average speed, fromthe nonent of comencenent of
decleration to the nonent of stop, of four mles per hour. If a
vessel averaging four mles per hour can stop wthin one half mle,
It conmes to a stop in about seven and one half m nutes under i deal
circunstances. In view of the experience of U S. GYPSUM this
i ncl udes the rel ease of an anchor or anchors.

Si nce SYLVANI A was traveling at |east two mles per hour
faster that U S. GYPSUMit is probable that it would have taken
| onger to cone to a stop then did US. GYPSUM This opinion is in
accord with the Examner's findings. Wth early warning to U S
GYPSUM he found that it took five mnutes to cone to a stop. It
foll ows that SYLVANI A woul d have used cl ose to seven mnutes in
comng to a stop. There is an inescapable inference that since
SYLVAI NA had no advance know edge of the persons in the water, as
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U S GYPSUM did, additional tinme nust be allowed for organizing the
personnel needed to let go the anchors. It is not unfair to anyone
to assune that the period would have been nore that ten m nutes.

For SYLVANI A to decelerate fromeight mles through the water to
zero mles through the water would call, as | have pointed out, for
an average speed of four mles per hour through the water. This
woul d definitely have required at least two thirds of a mle of
travel over the bottom not one quarter or one half mle as the
Exam ner has found, on inference, as a fact.

My cal culations, | think, provide a better inference for
findings of fact than the Exam ner's unexpl ained inferences. His
findings on the matter, to this extent, are rejected.

It 1s apparent, therefore, that before Appellant could have
| aunched a boat, the unfortunate persons in the river would have
been at the |east, over a mle astern of his vessel.

While there is no evidence in the record as to the speed of
SYLVANI A's |lifeboats, the only reasonabl e assunption that can be
made is that Appellant's notice to U S. GYPSUM woul d have provi ded
succor fromthat vessel to the nen in the water before any effort
by SYLVANI A itself could have been effective or even on the scene.

| assune that 46 U S.C. 728 applies in this case. Even if it
did not Appellant's conduct is subject to scrutiny in a proceeding
such as this because there are standards of conduct agai nst which
a master's actions may be neasured. However, | cannot agree with

the Exam ner's holding that Gardner v National Bulk Carriers’

Inc., CA 4 (1962), 310 F. 2nd 284 is controlling here or even
particularly applicable. 1In the "Gardner" case the court was
dealing with a mssing crewrenber. | cannot so easily bridge the
gap between a master's duty to a crewnenber or passenger overboard,
two cl asses of person to whom a special duty is owed by virtue of
a preexisting contractual relationship, and his duty to strangers
found unexpectedly in distress.

At this point |I nust comment on one observation nmade by the
Exam ner, and this will involve a slight digression.
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Y

This elenent is not dispositive of the case but should be
anal yzed as possibly inproperly contributing to the Examner's
di sposition of the matter. Enphasis was placed on the | ack of
| i feboat drills aboard SYLVANI A before the episode in question such
as to contribute significantly to the master's failure in taking

steps to recover persons found in distress. It nust be recalled
that on an inspected vessel lifeboat is keyed to the nunber of
persons on the vessel. Lifeboats have often been used to assi st

persons from other vessels but the primary purpose is for the
safety of crew and passengers aboard the vessel which carries the
boat. A nmaster who is negligent in nmaintaining his vessel's boats
and insuring their operability has conmtted an offense, but if he
encounters persons in the water who have no relationship to his
vessel he nust be judged under the crimnal statute according to

t he neans he has available at the tine of the distress. H's
earlier negligence does not nake hima crimnal when he encounters
persons in distress to whom he owed no earlier duty and to whom he
owes no duty except under the terns of the statute. This is a
reason why it is inportant to distinguish between "personnel” in
di stress and "persons" in distress.

The Exam ner's opinion indicates how the distinction between
wor ds can becone blurred. He speaks of equi pnent "needed to rescue
personnel fromthe water." "Personnel" neans, in the only sense
applicable here, "the body of persons enpl oyed by or active in an

organi zati on, business, or service." Anmerican Heritage Dictionary

of the English Language, New York, 1969. The persons in the
water in the instant case were persons in the water; they were not
personnel in the water. So too, a passenger fromthe vessel

I nvol ved woul d not be "personnel™ in the water, even though a duty
to the passenger would exist. Only a crewrenber of the vessel
i nvol ved woul d be "personnel” if found in the water. "Person" does

not equal "personnel."
V
Certain statenents by the Exam ner are quot ed;

(1) "There is no affirmative evidence to the effect that any
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ot her action taken by Captain Wlteres woul d have
rendered assistance."” D-11;

(2) "...the procedure involved in putting a |ifeboat in the
wat er woul d have been sl ow and even hazar dous,
particularly if the vessel had way on at the tine the
boat was put in the water." D4

(3) "I amsatisfied that [Appellant] could have, w thout
serious danger to his vessel or crew, brought his vessel
to a controlled stop in little nore than half a mle form
when he first observed the nen in the water.”" D6

(4) "There would have been sone risk that he m ght |ose an
anchor or touch bottom or perhaps be carried down by the
current..." D6

(5 "I nust agree that it is at |east doubtful if in the
prevailing circunstances any of the above nentioned
actions woul d have been of positive assistance in
acconplishing the rescue of these nen..." D6

| conclude fromthese statenents that the |aunching of a boat,

whet her the vessel had way on or not, would have been hazardous.
Whet her or not the Exami ner was "satisfied" that SYLVAN A coul d
have been brought to a controlled stop in little nore than half a
mle fromthe tinme of sighting the persons in the water, | am not
satisfied, as | have nentioned above, that the evidence supports an
i nference that the vessel could have been stopped in | ess than two
thirds of a mle. Nevertheless, any deduction based on item(3) of
t he Exam ner's opinion quoted above is negatived by the statenents
nunbered (1), (2), (4), and (5) above.

W

Briefly put, even the possibilities that the Exam ner
envi si oned, not adequately supported by the record but only
inferred fromthe record by the Exam ner, would have invol ved
hazardi ng of the vessel and the crew of any boat put over. Even
the statute provides for discretion in the master if there would be
"serious danger" to the vessel, its crew, or passengers.

In this connection, the Exam ner said:
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"I nmust agree that it is at |east doubtful if in the
prevai ling circunstances any of the above nentioned acts
woul d have been of positive assistance in acconplishing
the rescue of these nen, and for that reason ny initial
reaction was to conclude that his inaction was not the
negl i gence with which he had been charged. Certainly the
| aw does not require himto make an idle gesture."”

"On bal ance,"” the Exam ner held that the mandate of the
statute outwei ghed the hazards involved. "On balance,” | find that
the risks involved in attenpting to take the specul ative actions
contenpl ated by the Exam ner so far outweigh the possibility of
successful rescue that there is no substantial evidence of the
nature required that Appellant was negligent in the instant case.

ORDER

The order of the Exam ner dated at Detroit, Mchigan, on 12
February 1971, is VACATED. The charges are DI SM SSED.

C. R BENDER
Admral, U S. Coast Guard
Conmmandant

Si gned at Washington, D. C., this 6 day of Decenber 1971.

| NDEX
Charges and Specifications
Variance in identification of place not fatal
Def enses

Hazard to vessel as
Vessel not within territorial jurisdiction of U S
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Based on i nferences al one, rejected
Not supported by substantial evidence
Variance with specification not fatal

Jurisdiction

Maritinme and territorial jurisdiction, extension to Anmerican
vessel s

Li feboat s
Failure to conduct drills of, not negligent
Negl i gence

Failure to conduct |ifeboat drill, not considered as
Failure to render assistance, standards of care

Statutory Viol ations
Ef fect on standard of care
Subst anti al Evi dence

| nferences not based upon
Lack of, basis for reversal

Words and Phrases
"Per sonnel "

*xxxx  END OF DECI SION NO. 1863 *****
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