Appea No. 1862 - William E. GOLDEN. v. US - 3 November, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-10291
AND LI CENSE NO. 357207
| ssued to: WIlIliamE GOLDEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1862
WIlliamE. GOLDEN.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 Novenber 1970, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended
Appel lant's |icense for one nonth outright plus five nonths on
twel ve nont hs' probation upon finding himguilty of m sconduct.
The specifications found proved allege that while serving as a
junior chief mate on board SS ACHI LLES under authority of the
| i cense above capti oned, Appellant:

(1) On or about 4 April 1970, at Drift River, Al aska,...
di sobeyed a | awful order of the master by not providing
a hog and sag report;

(2) on or about 6 April 1970, at sea continued to disobey the
| awf ul order of the master by refusing to turn to and
perform his assigned duties; and

(3) on or about 6, 7, 8, 9, and 10 April 1970 failed to
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perform his assigned duties.

At the hearing Appellant was respresented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence voyage
records of ACHI LLES and the testinony of one w tness.

I n defense, Appellant offered in evidence voyage records of
ACHI LLES and the testinony of two w tnesses.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
| i censes issued to Appellant for a period of one nonth plus five
nont hs on twel ve nonths' probation.

The entire decision was served on 13 Novenber 1970. Appell ant
was tinely filed. Appeal was perfected on 25 March 1971.

FI NDI NGS OF FACT

Because of the ultimte disposition to be nade of this case,
no findings of fact are required.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The bases of appeal are di scussed bel ow and are
rejected. Disposition of the case is made on grounds of error
di scovered on ny own noti on.

APPEARANCE: Jennings, Gartland & Title, San Francisco, California,
by Eugene L. Gartl and, Esq.

OPI NI ON
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A prelimnary question raised by Appellant nust be answered
first. He argues that he was shipped in violation of |aw and hence
IS not anenable to action to suspended his |icense under R S. 4450.

The violation of law involved in Appellant's shipnent was that the
shi ppi ng agreenent was not entered in accordance wwth R S. 4520 (46
U S C 574), the statute applicable to the voyage in question.

Under R S. 4523 (46 U. S.C. 578) argues Appellant, his shipnent was
voi d and hence he is not anenable to suspension and revocation
action under R S. 4450, as anended (46 U. S.C 239).

Appellant's premse is correct; his conclusion is not.
Jurisdiction over m sconduct under R S. 4450 does not depend upon
t he exi stence of a shipping agreenent nmade pursuant to law. It
depends on whether a seaman is serving "under authority" of his
seaman' s papers.

A seaman's renedy for a void shipnent is to | eave the vessel
at any tinme, but one who enters the service of a vessel voluntarily
IS bound to performduties, and obey orders as |ong as he remains

aboard. The COccidental, D. C Wash., (1900), 101 F.
997.

In this connection, Appellant injected sone confusion into the
record, while attacking the charge of "M sconduct,"” by arguing that
t he use of "M sconduct” was a ruse to charge what actually a
“Violation of a Statute.” The Examner correctly held that there
was jurisdiction under R S. 4450 for m sconduct, but was induced to
rule that R S. 4449 (46 U. S.C. 240) did not apply to the instant
case because the shipnment was void.

| need not enter here,, as | recently refused to do in
Deci sion on Appeal No. 1842, upon the question of how far the 1936

anmendnent to R S. 4450 may have suppl anted other earlier enacted
sections of Title 52 of the Revised Statutes dealing with
suspensi on of seanen's licenses. On its face, R S. 4449 applies
not only to cases in which an officer has "signed articles" but
also to a case in which an officer is "enployed on any vessel as
aut hori zed by the ternms of his certificate of license." | agree
with the Exam ner that the disobedience of orders alleged in this
case was not required to be charged as a violation of a section of
Title 52, Revised Statutes but was properly charged as

"M sconduct." | cannot agree that it could not have been charged
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as a violation of a section of Title 52.
[ 1

Appel l ant's principal attack on appeal is on the use of the
word "M sconduct” as a "charge." He cites Soglin v

Kauffman, D.C., WD. Wsc. (1968), 295 Fed. Supp. 978,

affirmed at CA 7 (1969), 418 F. 2nd 163, as hol ding "m sconduct"
unconstitutionally vague as a test for expul sion of students from
a State University. The termused by the court, however, is

"m sconduct, w thout nore."

One obvi ous distention can be nmade here. Wile the
controlling Act of Congress, R S. 4450 (46 U. S. C. 239), sets out
"“m sconduct as grounds for suspension or revocation of seanen's
| i censes or certificates, my regulations at 46 CFR 137.05-20(a) and
46 CFR 137.20-165, as well as a host of prior decisions on appeal

have decl ared what "m sconduct” is. |f Appellant w shes to

conpl ain about nmy definitions and interpretations he is free to do
so, but this is not the forumin which he will obtain his desired
remedy.

It would be so obviously unwarranted for ne to find
unconstitutional the very Act of Congress which authorizes ne to
act that the matter is unthinkable for consideration on this
appeal .

After rejecting the two bases of appeal dealt with above, |
turn to consideration of a nost bew | dering record.

At the outset of the hearing, since the Investigating Oficer
obvi ously was | acking several docunents that he m ght have want ed,
Appel I ant's Counsel stipul ated that Appellant was serving, on the
dates in question, on "coastw se articles," conceding jurisdiction.
This shorthand term commonly used to refer to a shipping agreenent
required to be signed between nmaster and crew under 46 U S. C. 574
(for voyages between non-adjacent States on the sane coast) in
whi ch the presence of a shipping conmssioner is not required, is
nost inprecise. An exam nation of this and ot her such shorthand
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terns popular in the industry and in the enforcenent agency need
not, and could not, be nmade within the confines of this decision.

After introducing the master of ACHI LLES as a witness, the
| nvestigating Oficer begins by saying to the master, "I would |ike
to show you...your copy of the official log entry of the tanker
ACHI LLES on this particular voyage, and call your attention to
certain entries you made there..." \What "your copy of the official
| og entry" may be | do not know, but the master imrediately
I dentified whatever was presented to himas "the Oficial Log of
this particular voyage." R-21, 22. The docunent was not narked
for identification and was not offered in evidence.

Nei ther the |l og nor specific entries therein were offered in
evi dence at that tine.

At R-46 the Investigating Oficer offered log entries in
evidence. The record contains the notation here:

"WHEREUPON, the docunents above-referenced to were duly marked
as COAST GUARD EXHIBIT #1, in evidence."

Unaccountably, at R-54, when the Investigating Oficer's
W t ness, the master, had been excused and the |Investigating
O ficer, after announcing that he had no further wtnesses, is
asked whether he rests his case, the Investigating Oficer invites
the Examner's attention to certain pages of the | og book,
"I nasmuch as the | og book has been admtted for identification.”
Ther eupon, although the pertinent pages of the | og had never been
mar ked for identification, the Investigating Oficer proposed to
substitute certified copies of the log entries for the original so
as to return the original book to its "proper custodian.”" At this
poi nt, the Exam ner announces, although he has not been asked to
admt anything into evidence, only to give attention to sonething
presumably in evidence already (referred to as sonething admtted
for identification only), and to permt substitution of certified
copies so that the original docunent nay be returned to its proper
custodi an, "Coast Guard Exhibit No. 1 is received into evidence."

The record dutifully reflects:

"WHEREUPON, t he docunments above-referenced to were
recei ved in evidence as COAST GUARD EXHI BI T #1."
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| may add that the Table of Exhibits shows Exhibit 1 as being
admtted at R 55, but not at R-46. Record nmanagenent of this kind
cannot be tolerated in adm nistrative proceedi ngs which are subject
to judicial review

At R- 104, when Appellant had withdrawn fromhis stipulation
t hat he had been enpl oyed aboard the vessel on "coastw se articles”
because of know edge which had conme to himafter the opening of the
hearing, Appellant referred to a docunent described as "a
certified...true copy" of sonething provided to himby the
| nvestigating Oficer. After sone colloquy in which the
| nvestigating Oficer objects to reference to the docunent because
t he docunent had not been admtted into evidence, and the Exam ner
assunmes that it is not in evidence because the earlier stipulation
woul d have rendered such a docunent unnecessary, Counsel cogently
argued that the docunent had great probative value since it had
been certified to as an extract fromthe Shipping Articles of
ACHI LLES by a Coast CGuard officer at Honolulu, Hawaii. The
docunent itself is marked as admtted for identification and in
evi dence on 19 May 1970. The transcript nowhere reflects that this
docunent was ever placed before the Exam ner for identification nor
that it was ever received in evidence as Exhibit B. The table of
contents of Exhibits, significantly, includes an Exhibit B but does
not purport to show at what point in the record it was identified
or admtted into evidence.

| nmust note here that a grave discrepancy exi sts between
Appel lant's Exhibit B and Exhibit #1. The certification of the |og
entries, apparently supported by a later actual sighting of the
| og, indicates that the book was purportedly for a voyage begi nning
at Martinez, California, on 17 March 1970. The certification of
the entry in the articles would tend to prove that Appellant signed
on for a voyage on 2 February 1970 while the voyage actually began
at San Francisco on 17 March 1970.

The Shipping Articles thensel ves were produced | ater and on
their face, in the voyage description, provide for a voyage from
San Franci sco conmencing 17 March 1970. \While the Shipping
Articles will be returned to later, it is clear that there is a
di screpancy between the Articles (and hence, in the extract nade
therefron) and the O ficial Log Book (and, hence, the copies nade
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fromit) as to the place of origin of the voyage, Martinez or San
Franci sco.

Thi s di screpenacy could be gl ossed over on the theory that
Martinez and San Francisco are both places in "The Bay Area.” It
I s di sturbing, however, that no one noted the discrepancy and
sought an expl anati on.

V

This leads nme to a consideration of the "articles" thenselves.
The Exami ner holds the articles void because they are indefinite,
because they were not for a specified tine, and because the naster
had not signed them

Appel lant's Exhibit B, a certified extract of shipping
articles showed that Appellant had signed had signed on at
Portl and, Oregon, on 2 February 1970 for a voyage to comrence on 17
March 1970 at San Francisco. Wen Appellant's Exhibit D (the
articles) was entered in evidence, it was concl usively established
t hat Appellant signed articles at Portland, Oregon, on 2 February
1970, for a voyage which did not purport to begin until 17 March
1970 at San Franci sco.

The Exam ner found that the articles were invalid because the
master had not signed them while the articles produced at the
heari ng and placed in evidence were in fact signed by the nmaster,
purportedly as of 17 March 1970. (While | doubt that the fact that
46 U.S. C. 574 does not require the master to sign the agreenent
first mght have sonehow validated the agreenent as of 17 March
1970 at San Francisco, | need not explore the problem) Appellant
presented these articles in evidence on 26 May 1970. They were
received in evidence. R-125. At this tinme Counsel asserted that
the articles had not been signed by the nmaster. The Exam ner noted
that the articles were in fact signed by the master. Counsel
asserted that the signature had been placed on the articles within
the ast week. (It nust be recalled that the nmaster testified in
this case on 28 April 1970.) Counsel stated his desire to call the
| nvestigating OOficer as a witness in support of his assertion.

The I nvestigating Oficer objected that he was not finished with
the witness on the stand. The Exam ner directed that
Cross-exam nation proceed, because the articles on their face
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appeared to be "articles."” Wen the wtness had been excused
(R-132), Counsel offered to testify under oath that eight days
earlier, about 18 May 1970, he had exami ned the articles in the
Coast Guard Marine Inspection Ofice and had found no signature of
the master on the articles. The Investigating Oficer stipul ated
that a material alteration to the docunent had in fact occurred
after Counsel had first seen it and that the master had cone into
his office to announce his departure on | eave and hi s whereabouts
I f he should be needed in the future. The Investigating Oficer
said, "He noticed the Articles on ny desk and that he had not
signed them which he did." R-133.

Appellant's claimat hearing that the evidence had been
tanpered with, although not pressed on appeal, cannot be
over| ooked. If | assune the nost benign attitude, that the
alteration of the articles which were already in the custody of the
| nvestigating Oficer was nade w thout his know edge or consent, |
cannot escape the conclusion that there was a duty placed upon him
| mredi ately to explain what had occurred instead of resisting
expl anation on the grounds that he had further cross-examnation to
put to the witness. | need not speculate on the adverse inferences
that m ght be drawn. It nmay as well be spelled out now, in
connection with the activities in this case, that tanpering with
evi dence shoul d never be permitted or tolerated by an
i nvestigating officer and that if such tanpering occurs w thout the
knowl edge or consent of the investigating officer, that officer
shoul d be the first person to cone forward with explanation of the
tanpering and should not try to delay expl anation, as was done
her e.

What ever the nerits of this case and whatever fault Appellant
may have conmmtted, | amreluctant to affirmas proved any charge
of M SCONDUCT agai nst Appell ant when the record is so defective as
is found in this case.

\

There is evidence in this case that the handling of the
shi ppi ng agreenent accords with the general practice of "coastw se"
vessels. If this is so many nmasters of vessels subject to 46 U S. C
574 are in violation of the requirenent that a shipping agreenent
be signed before a voyage begins. It is obvious that a person
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cannot sign an agreenent in Portland for a voyage from San

Franci sco and that a person cannot sign at sea an agreenent for a
future voyage froma certain port when it is not even known when,
I f ever, the vessel will be at that port of departure.

There is little question that 46 U S.S. 574 is an archaic | aw
and attenpts to nodernize this and other |aws governing the
enpl oynent of seanen are underway. Until the |aw is changed,
however, it is binding and a failure to conply may carry
t r oubl esonme consequences in addition to penalties.

Vi |

There is nmuch confusion in the testinony in this record on the
matter of when or where Appellant was "fired" on the voyage in
question. | will not try to sort the testinony in a fact-finding
process. There is one matter in the record, however, that nust be
di scussed to dispel what may be a w despread belief about the
rel ati onship of "Il abor-nmanagenent contracts " or "union agreenents"
to shipping agreenents required by law. It was argued that the
uni on agreenent covering Appellant's service provided that the
ternms of that agreenment would be considered part of any shipping
agreenent signed by a nenber of that union, and thus becane part of
t he shi pping agreenent. This argunent nust be flatly rejected.

A uni on agreenent may be incorporated by reference into a
shi ppi ng agreenent to the extent that the union agreenent is not in
conflict wth Federal |aw or in abrogation of any provision of
Federal law. If it is to be incorporated, conmobn sense dictates
that a copy of the agreenent nust be attached in a tinely fashion
to each and every set of articles to which the agreenent is to

apply.

As has been noted, both docunentary evidence and the testinony
of the master were introduced to support the specifications of
m sconduct. The Exam ner does not discuss the matter of assi gnnent
of weight to the evidence in this case; he says only that there is
evidence to support his findings. Appellant's own testinony, if
accepted as true, would tend to prove a discharge (al beit wongful)
at Honmer, Al aska, reinforcing his right to | eave the vessel because
of the nullity of the articles. |If Appellant was "fired" at Honer
but was refused noney by the master, so that he could nake his way
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honme, an injustice was done him | recognize that 46 U S.C. 578,in
aut hori zing the seaman to | eave the service of a ship at any tine
In the event of a void shipnent gives himthe right "to recover the
hi ghest rate of wages...or the sumagreed to be given him.." |
cannot construe this to nean that a nmaster can argue that the wage
provision of this section cannot apply when the "sum agreed" is in
a void contract, since the | aw was designed to protect seanen, not
to lead theminto illusory benefits. Strictly construed, the
section gives the seaman the right only "to recover"” but | do not
think that this can put the seaman in the position of facing
obligated service or destitute abandonnent. Moreover, under 46

U S C 597, which deals with interimpaynents and not wages on

di scharge, the seanen has a right to sonme noney.

| reaffirmthe principle invoked by the Exam ner, that a
seaman who el ects voluntary not to | eave the service of a vessel
fromwhich he is entitled to depart under 46 U S. C. 578 is
obligated to fulfill his duties so |long as he remai ns aboard.
Appel l ant's testinony here rai ses serious doubt that his continued
service fromHonmer to Honolulu was voluntary because of the deni al
of paynment of noney. | do not here express a statenent of
controlling principle intended to be binding in other cases; but |
do believe that the matter raised here was worthy of nore attention
than it was given at hearing.

The docunentary evidence fromthe official |og book accepted
by the Exam ner is nentioned, but not discussed, in his opinion.
There is no doubt that the log entries were not nade in substanti al
conpliance with 46 U.S.C. 702. The record nade as to events of 4
and 6 April 1970 does not even purport to have been nade in
conpliance with the law. An entry dated 9 April 1970 purports to
cover events to as late as 1700 on 10 April 1970. The only entry
signed by witnesses is one dated 10 April 1970 and consists only of
the record that the other entries were read to Appellant, who nade
no reply.

Not only do I find that the | og book entries in this case do
no substantially conply with 46 U S. C 702, | find that they were
not entries nmade in the regular course of business under 28 U S. C
An entry made on 9 April 1970 purporting to cover events of 6 April
through 9 April 1970 cannot be considered to be an entry nmade in
the regul ar course of business especially in view of the fact that
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the 9 April entry purports to cover events up to 1700 on 10 April

1970. | nust view all of the log entries received in evidence as
of the type-- late after-thoughts, patently untrue on their face,--
from which seanen were intended to be protected. | hold that no

wei ght can be assigned to this docunentary evidence.

This | eaves us only the oral testinony of the naster as
potential grounds for a finding of m sconduct on the part of
Appel lant. The Investigating Oficer never sought to rehabilitate
the credibility of the master who took it upon hinself to falsify
a witten record-- the shipping articles--after they were already
in the legal custody of another person. | amconstrained to hold
here that the credibility of the naster is so undermned in this
case that his testinony does not have the quality nor anpunts to
the quantity of evidence needed to support findings adverse to the

Appel | ant .
ORDER

The order of the Exam ner dated at San Francisco, California,
on 13 Novenber 1970, is VACATED. The charges are DI SM SSED.

C. R BENDER
Vice Admral, United States Coast CGuard
Conmandant

Signed at Washington, D.C., this 23rd day of Novenber 1971.

| NDEX
Adm ni strative Proceedi ngs

Quality of record required in

Appeal s

| ssues not raised, consideration of
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