Appeal No. 1861 - Leonard WASKASKI v. US - 12 October, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. BK-294295- D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Leonard WASKASKI

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1861
Leonard WASKASKI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 January 1969, an Exam ner of the United
States Coast CGuard at New York, New York, suspended Appellant's
seaman' s docunents for four nonths outright plus four nonths' on
twel ve nont hs' probati on upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a
fireman/ wat ertender on board SS RUTGERS VI CTORY under authority of
t he docunent above captioned, Appellant:

(1) on 13 July 1968, at Subic Bay, P.R, failed to obey an
order of the chief engineer to go bel ow and stand his
wat ch;

(2) on 19 July 1968, at "Jung Taw, RV.N." [sic] failed to
stand his assigned watch from 1600 to 2400; and

(3) on 15 July 1968, at sea, failed to stand his assigned
wat ch from 0400 to 0800.
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At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records of RUTGERS VI CTORY and the deposition of a wtness.
Appel l ant of fered no evidence in defense since he did not appear
after the first session of the hearing although gi ven adequate
noti ce.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of four nonths outright
pl us four nonths on twel ve nonths' probation.

The entire decision was served on 12 Novenber 1969. Appeal
was tinely filed on 12 Novenber 1969. Although Appellant had until
12 January 1970 to add to his appeal, he has not done so.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a
fireman/ wat ertender on board SS RUTGERS VI CTORY and acting under
authority of his docunent.

On 13 July 1968, when the vessel was at Subic Bay, P. R,
Appellant failed to obey a |awful order of the chief engineer to
go below and stand his watch. Appellant declared that he woul d not
and that he was going ashore. He did, in fact, go ashore. H's
reply to the master when the pertinent log entry was read to him
was, "l paid another man to stand by."

On 15 July 1968, at sea, Appellant failed to stand his
assi gned watch from 0400 to 0800. Wen charged wth this by the
mast er Appel l ant had "no comment.”

On 19 July 1968, at Vung Tau, R V.N., Appellant failed to
stand his assigned watch from 1600 to 2400. His reply to the
master on the recording of this offense was "no comment . "
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that appellant paid soneone to stand his
wat ches when he failed to do so, and that the order is too severe.

APPEARANCE: Appel | ant, pro se.

OPI NI ON

One mnor matter, not raised by Appellant, may be nentioned
here. The specification as found proved referred to "Jung, Taw,
R V.N" The evidence accepted by the Exam ner, and the specific
findings of the Exam ner, place the |location as "Vung Tau." M
findings reflect the evidence and the specific findings of the
Exam ner.

Since the function of the specification is notice as to the
| ssues so that a person appearing before an exam ner can identify
the matter with which he is charged, identification of place is
ordinarily not of essence. It was not, here, because the date was
ascertai nable and there was no possibility that the nature of the
m sconduct woul d be changed by a nore correct identification of the
pl ace at which the offense occurred. The error of spelling and

punctuation in the specification as found proved are not only not
fatal but can be corrected at any stage of proceedi ngs.

One other matter not raised by the appeal nmay be nentioned
here because of the proper disposition of the matter. |In sone
cases, it has been noted, unnecessary delays in initial proceedings
have occurred by reasons of the steps taken by exam ners, or the
steps which exam ners have found thensel ves unable to take, when a
person charged absents hinself froma hearing after he has
responded to the first notice and has not returned. The record
here clearly shows that Appellant was given tinely notice as to
when proceedi ngs woul d take place, that no indefinite adjournnments
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were granted, and that the Exam ner correctly treated the
proceedi ng as one in absentia, when Appellant failed to

appear on notice. Wether the question would be different if
Appel | ant had been represented by counsel who could not |ocate his
client | need not discuss here.

Turning to Appellant's argunent that he paid soneone else to
stand by for himwhen he failed to stand his watches, | note first
that the only reference to a "stand-by" was in Appellant's reply to
the log entry as to the offense at Subic Bay. A general statenent
on appeal that there was a "paid stand-by" for all occasions cannot
be accepted at all. Narrowed to the occasion of 13 July 1968, the
argunent is unacceptable, on its face, for two reasons.

The rule that a | og-book entry made in substantial conpliance

wWwth the statutes constitutes prinma facie evidence of the
facts recited therein (46 CFR 137.20-107(b) does not elevate a

"seaman's reply” to the level of either prima facie or
substantial evidence of the facts recited in the reply. The
regul ation nmeans only that the record nmade of a seaman's reply is

prima facie evidence of the fact that he nmade that reply

and nothing else. The "seaman's reply" with respect to the offense
of 13 July 1968 is not then evidence at all within the
contenpl ati on of 46 CFR 137.20-107(b). It is, however, evidence
whi ch may be consi dered by an Exam ner.

In this case the Exam ner obviously refused to give any wei ght
to that piece of evidence. The Exam ner's unspoken reasoni ng was
sinple and em nently supportable...No one, not even Appellant, had
appeared before himto testify or give evidence that appellant had
"paid a stand-by" on even the one occasion on which Appellant had
mentioned the matter while the records were being made aboard the
vessel .

It is further apparent that even if Appellant had paid for a
stand- by, a fact which mght, if the stand-by had been approved by
proper authority, have constituted a defense to the offenses to
whi ch he replied, "No coment,"” when | ogged, there is no defense to
the allegation that he failed to obey an order of the chief

file:////hgsms-lawdb/users/K nowl edgeM anagement...%20R%201680%20-%201979/1861%20-%20WA SK ASK1.htm (4 of 9) [02/10/2011 10:27:35 AM]



Appeal No. 1861 - Leonard WASKASKI v. US - 12 October, 1971.

engineer. As to that offense, the one occasion in which at the
time Appellant argued that he had in fact paid for a stand-by he
could not refuse to obey an order of an officer placed over himto
do his duty. It could be that had that officer authorized

Appel lant to hire a substitute for the watch in question there
woul d be a defense. Appellant does not so argue, and the only

I nference fromthe record is that the chief engi neer, who gave the
order for Appellant to stand his watch, was no party to any
agreenent that Appellant was excused fromperformng his duties
because he had hired a "stand-by."

Y

Since thee was talk on the record in this case that Appell ant
had not been fined by the naster for certain offenses, wth,
consequently no deductions fromhis pay, and the intimtion on
appeal is that Appellant should be excused in this proceedi ng
because of the fact, | wish to make a point very clear at this
time. A decision by a nmaster not to levy a forfeiture of pay
for an act of m sconduct, whether the decision was pronpted by
a col l ective bargai ning agreenent or by proof that the w ong
doer had in fact later paid the person called on to perform
the duties which the wong doer was supposed to perform does
not exonerate a seaman fromhis failure to obey order or his
failure to performhis proper duties when he is investigated
under the suspension and revocation statute and regul ations.

Before | eaving the question of failure to performduties, |
must note another point nmade by Appellant in justification of his
actions. He argues that his refusal and failures to performduties
shoul d be excused because he had perfornmed so nuch overtinme work
that he needed tine off. | nust note that under 46 U S.C. 673 a
seaman on a seagoi ng ship cannot be required to work nore than
ei ght hours a day, with certain exceptions which Appellant does
not, and the record does not, drawn into question. |f Appell ant
wor ked so nmuch overtine that he actually, as he asserts on appeal,
needed a watch off, for rest, | cannot overl ook the fact that he
did not retire to his quarters, but, instead, |eft the ship.

Wt hout engaging in details, | cannot fail to take official notice
of the fact that overtine is usually paid for at premumrates.

| f an appellant were to argue hardshi p because he had been
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required to work overtine under the conditions all owed under 46
US C 673, | mght be inclined to listen to a conplaint. Wen the
argunent is only, as it can be found to be in this case in the
absence of evidence that the overtine work was required against
Appel lant's wll, that Appellant undertook so nuch voluntary
overtinme work carrying prem um pay that he becane too tired to
attend to his assigned duties, | can have no synpathy for him
especi ally when what he did was not nerely to fail to work but to
di sobey an order to turn to.

\

Appel | ant al so conplains that the order of suspension is
excessive. In his appellate papers he urges that his entire
suspensi on ordered shoul d be placed on probation: He argues that
“"this is the first tinme | ever had ny [papers] taken," and that if
he were placed on probation, "I'll never get a |log any nore."

The record shows that on 22 Septenber 1967 Appel |l ant was
formally "warned" that a repetition of acts cogni zable under R S
4450 woul d result in an action to suspend or revoke his docunent
under 46 CFR 137. On 3 January 1968, because of failures to
performduties, at |east once because of intoxication, and for
t hree unaut hori zed absences from SS MORVACELM Appel | ant's docunent
was ordered suspended for three nonths on twelve nonths' probation.
The acts of m sconduct found proved in the instant case occurred
within seven nonths of the order in the MORMACELM case, during the
time in which Appellant was on probation.

Three of the nonths of effective suspension ordered by the
Exam ner in the instant case were necessitated by his finding of a
violation of the probation ordered on 3 January 1968. The fourth
nonth of effective suspension ordered by the Exam ner was
specifically ascribed to the m sconduct proved in the instant case.
There was an automati c suspension order required of the Exam ner by
virtue of the violation of probation granted in the earlier order.
The Exam ner's addition of one nore nonth of outright suspension
for the offenses in the instant case is not only supportabl e but
can be considered as al nost required, in view of the fact that
appel l ant had been involved in three of fenses cogni zabl e under 46
CFR 137 within a period of |ess than two years.
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A request to be placed on probation on a prom se that a person
wi Il not again conmt a m sconduct during the period of probation
has a nost hollow ring when the acts under consideration were
t hensel ves violative of a probationary order. The Exam ner's order
of additional suspension on probation nust therefore also be
consi dered reasonabl e.

CONCLUSI ON

The Examner's ultimate finding as to the first specification
found proved nust be nodified on this final review

ORDER

The Examner's ultimate findings are MODIFIED to refl ect that
the m sconduct in the first specification found proved occurred at
Vung Tau, R V.N. As MO FI ED, the findings of the Exam ner, and
the order of the Exam ner entered at New York, New York, on 28
January 1969, are AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Acting Commandant

Si gned at Washington, D. C, this 12th day of October 1971.

| NDEX

Charges and Specifications
Pl ace, variance not fatal

Def enses
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Excuse, substitute worker
Har dshi p

Evi dence

Seaman's reply to log entries as
Wei ght of, determ ned by exam ner

Hear say evi dence

Consi deration of, by exam ner
Reply to log entries as

I n Absentia Proceedi ngs

Cont i nuance in, inproper
Failure to give adequate notice of continuance in

Log Entries

Prima facie case, establishnment of
Statenent to, not supporting affirmative defense

Noti ce
O conti nuance i nadequate

Order of Exam ner
Commensurate with of fense
Prior probationary suspension included

Pri ma Faci e Case

Log Entries, sufficiency as establishing
St at enent, not establishing

*xx**x  END OF DECI SI ON NO. 1861 *****
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