Appea No. 1860 - Adrian A. MCGARRY v. US - 8 October, 1971.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-741406- D3
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Adrian A. M GARRY

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1860
Adrian A. McGARRY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 February 1969, an Exam ner of the United
States Coast CGuard at Seattle, Washington, suspended Appellant's
seaman's docunents for eight nonths upon finding himguilty of
m sconduct. The specifications found proved allege that while
serving as an oiler on board SS METAPAN under authority of the
docunent above capti oned, Appell ant:

(1) on 13 and 14 Decenber 1968, failed to performduties at
Yokohoma, Japan, and at sea;

(2) on 14 Decenber 1968, at sea, did "wongfully turn in
approximately 30 mns. past mdnight on your 12-4 A M
wat ch at sea"; and

(3) on 14 Decenber 1968, at sea, wongfully had in his
possession a 40 oz. bottle containing 8 oz. of whiskey.

Appel | ant did not appear at the hearing. The Exam ner entered

file:////hgsms-lawdb/users/K nowledgeM anagement...& %20R%201680%20-%201979/1860%20-%20M CGARRY .htm (1 of 6) [02/10/2011 10:27:23 AM]



Appea No. 1860 - Adrian A. MCGARRY v. US - 8 October, 1971.

a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of METAPAN and the testinony of one w tness.

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. the Exam ner then entered an order suspending all
docunents issued to Appellant for a period of eight nonths.

The entire decision was served on 24 Decenber 1969. Appeal
was tinely filed in January 1970. Al though Appellant had until 3
April 1970 to add to his appeal he has submtted no nmatter in
addition to his original notice.

FI NDI NGS OF FACT

On 13 and 14 Decenber 1968, Appellant was serving as an oiler
on board SS METAPAN and acting under authority of his docunent. As
to the specifications of the charge | quote the Exam ner's ultimte
fi ndi ngs:

"1. That on Decenber 13 and Decenber 14, 1968, the
Person Charged did wongfully fail to performduties aboard the SS
METAPAN whil e that vessel lay at the port of Yokohonma and [was] at
sea. "

(I make no findings as to the matter of possession of
| nt oxi cants.)

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that Appellant's inability to have the
master testify in his behalf should be sonehow consi dered and t hat
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Appel | ant' s exenpl ary conduct renders an ei ght nonth suspension too
severe.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

Appel lant's first point, that he was deprived of the
opportunity to have the naster of the vessel testify in his behalf,
Is without nerit. \When served with the notice of hearing and
advi sed of his right to have subpoenas i ssued he made no request
for a sunmmons to a wtness. He did not even appear for the hearing
hi nsel f, al though the Exam ner, on his own notion, granted a six
day delay in proceedi ngs should Appellant, who did not appear on
notice, nmake a | ater appearance.

Appel | ant cannot conplain now that his own default deprived
hi m of a benefit, nor does his assertion nowthat his failure to
appear in February 1969 was "an act of stupidity on ny part" elicit
synpat hy since Appel |l ant sonehow evaded service of the Exam ner's
deci sion for ten nonths.

Appel l ant' s asserted exenplary record i s not inpressive
either, when it is considered that six nonths of the eight nonths'
suspensi on ordered here were included in the order because the
m sconduct found proved here was a violation of a previously
ordered probation.

One other error, not nentioned by Appellant, requires
corrective action, for two reasons.

The second specification found proved all eged that Appell ant
did "wongfully...turn in approximately 30 m ns. past m dni ght on
your 12-4 AM watch at sea.” Apart fromfinding this
speci fication proved, the Exam ner made no findings on this
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epi sode. The alone was error. But the plain wording of the
specification neans that Appellant "turned in" one half hour after
the watch began. This would nean that one half hour after the

wat ch began, Appellant either abandoned his watch and went to bed
or, never having reported for watch, went to bed. 1In his
"OPINION," the Exam ner has this to say of the matter:

"The testinony of one witness, the junior engi neer was
uncontradicted to the effect that shortly before m dni ght
on Decenber 4, 1968, while the SS METAPAN was at sea, he
did in fact attenpt to awaken the Person Charged and
called himfor the watch. H's testinony was to the
effect that he called McGarry twi ce before the Person
Charged finally appeared in the engine roomto perform
his duties.”™ An exam ner's opinion cannot be the
repository of his findings of fact, but even if this
statenment were couched in the terns of a finding the
speci fication, as |odged, was not proved. It nay be that
the specification was intended to allege that Appellant
"remained turned in until 30 mns. after his watch period
began” and a proper finding by the Exam ner m ght have
saved the allegation as proved. It may be that the
specification was intended to allege that Appellant
failed to "turn to" for 30 mnutes. (The difference
between "turn in" and "turn to" need not be el aborated.)

The fundanental error, however, is that the Exam ner nmade no
finding on the issue at all. The second error is that even if the
Exam ner's opinion, franmed as a finding of fact, resolved the
| ssue, there is no offense of "being turned in" or "failing to turn
to" in the second specification found proved which is any different
fromthe failure to performduties on 14 Decenber 1968 all eged and
found proved in the first specification.

Y

The third specification found proved was supported in the
record only by an official |og book entry. This entry was not nade
I n substantial conpliance with the statutes in that it does not
appear that Appellant was ever infornmed of the making of the entry
or of its contents.
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CONCLUSI ON

| conclude that the second specification found proved in this
case is a duplicitous statenent of part of the allegations of the
first specification found proved. The propriety of the Exam ner's
order is not affected by this ruling, but the second specification
found proved nust be di sm ssed.

ORDER

The findings of the Exam ner entered at Seattle, Washington on
28 February 1969 are AFFI RMED except as to his finding on the third
specification found proved, which is SET ASIDE. The second
specification found proved, as to which no findings were nade by
the Exam ner, and the third specification found proved, are
DI SM SSED. The order of the Exam ner is AFFI RVED.

T. R SARGENT
Vice Admral U S. Coast Guard
Acti ng Commadant

Si gned at Washington, D. C, this 8th day of Cctober 1971.
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